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CURRENT TOPICS 


Lord Russell of Killowen 


LorD RUSSELL OF KILLOWEN, who died on 20th December, 
1946, at the age of seventy-nine, was one of the greatest 
lawyers and judges who have ever graced the English bench. 
Fourth son of a great advocate and judge, who also had taken 
the title of Lord Russell of Killowen, he lived to equal his 
father’s judicial achievements, save that, unlike his father, 
he practised in the Chancery Division and could not therefore 
become Lord Chief Justice. An elder brother was the well- 
known solicitor, the late Sir CHARLES RussELL. At Oxford 
he was one of the only three to obtain first-class honours in 
the school of jurisprudence. One of his speeches at the 
Union so impressed Mr. A. V. Dicey that he wrote a letter of 
congratulation to the young man’s father. He was called 
to the Bar at Lincoln’s Inn in 1893 and took silk in 1908. 
Both as a junior and a leader he was among the busiest 
practitioners in the Chancery Division. He also had a good 
practice before the Judicial Committee of the Privy Council. 
In 1919 he was appointed a judge of the Chancery Division 
and in 1928 he was appointed to the Court of Appeal. In 
the following year he was chosen to succeed LORD CARSON as 
a Lord of Appeal in Ordinary and he was active in that office 
until January of this year. One cannot hope to better the 
words LorD SIMON wrote about him in The Times of 
23rd December: ‘‘ By the death of Frank Russell there 
passes from this troubled world a serene spirit of rare quality, 
always to be remembered with affection and admiration by 
his friends . . . But the characteristic which endeared him to 
so many was his invariable kindliness—a kindliness which 
sprang from the depths of his nature, which mingled charity 
with any criticism, and which made it a special privilege to 
work with him, even on rare occasions of disagreement.” 


The Commercial Court and the Admiralty 
Division 


It is now fifty years since the Commercial Court was 
established. The new arrangement made in. 1895 under 
which a judge of the Queen’s Bench Division was to be 
available for the dispatch of commercial business was brought 
into being by a notice issued by the judges of the Queen’s 
Bench Division, and neither Act of Parliament nor statutory 
rule or order was necessary. The reform did not however 
spring spontaneously ex gremio judicis. The setting up 
of commercial tribunals had been urged by the City at least 
since 1870. The obvious advantages of the Commercial 
Court, with its simplified procedure, guaranteed its success. 
The London Chamber of Commerce, which has always shown 
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an interest in legal procedure, especially as far as commercial 
litigation is concerned, recently sent a letter to the Lord 
Chancellor which deserves quotation. It stated: ‘‘ The 
Parliamentary and Commercial Law Committee of the 
Chamber have considered a suggestion that it would be very 
desirable in the interests of litigants that the Admiralty and 
Commercial Courts should be amalgamated to form one 
division under one or more of the Judges of the Probate, 
Divorce and Admiralty Divisions whose practice at the Bar 
was exclusively in Admiralty and Commercial cases... . 
It is thought that this change could be effected without 
legislation, but if legislation should prove to be necessary, 
it is suggested that Commercial cases, pending such legislation, 
should be temporarily transferred to the Admiralty Division 
to be tried by one of the two Judges of that Division who, 
when at the Bar, practised in the Admiralty and Commercial 
Courts.”’ The desirability of a more logical division of 
labour among His Majesty’s Judges than that which puts 
divorce and collisions at sea into an uneasy alliance has 
long been obvious. Commercial work of¢the more technical 
kind has inevitably been drawn into Admiralty chambers, 
but Admiralty judges still try probate and divorce cases. 
It may be that, although the Judicature Act created the 
divisions of the High Court for convenience only, legislation 
would be required to alter them. Legislation means ‘waiting, 
and there is no need to wait if the same purpose can be 
achieved by other means. Actions can be transferred to 
the Commercial List for reasons of speed and economy 
(Baerlein v. Chartered Mercantile Bank [1895) 2 Ch. 488). 
Actions now assigned to the Commercial List may without 
difficulty be assigned to an Admiralty judge, sitting, if 
necessary, as a judge of the King’s Bench Division. The 
reform is overdue and should have been obvious long ago. 


Mr. Harold McKenna 


A SHREWD and benevolent magistrate and a tireless 
observer of human nature, Mr. HAROLD MCKENNA, metto- 
politan police magistrate from 1927 until 1946, and Bow 
Street magistrate since 1936, died last week at the age of 
sixty-seven at Woodley in Berkshire. In 1903 he was called 
to the Bar, and he joined the Oxford Circuit. For all his 
reputation as a severe magistrate in certain classes of cases, 
one could not help liking and admiring him, even when one 
felt that a client had been too hardly dealt with. There 
was a certain strength of character and knowledge of the 
world which showed itself in his manner of handling the 
cases that came before him, and which seemed to give a 
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kind of assurance that justice had in fact been done, and that 
the magistrate knew better than the advocate. He was not 
the only member of his family to distinguish himself in 
intellectual spheres of activity. His uncle was Mr. Reginald 
McKenna and his brother was Mr. Stephen McKenna, the 
novelist. Mr. Harold McKenna had been a commissioner 
under the Municipal Corporations Act for the preparation 
of schemes for ward boundaries, a referee under the Contri- 
butory Pensions Act, and deputy chairman and later chairman 
of the Berkshire Quarter Sessions. 


Law in Germany 


Many solicitors have now had military and civil experience 
in Germany, and have their own reflections on the differences 
and similarities between law in this country and law abroad. 
No. 30 of British Zone Review (9th November, 1946), published 
by the Control Commission for Germany, contains an 
informative article on law in Germany. The well-known 
contrast between government here, where distrust of the 
executive is time-honoured and deeply implanted, and in 
Germany, where acts of state have a special status, is pointedly 
made. The system of administrative law results for example 
in Germany in the fact that a person who wishes to open a 
public-house has to apply for a licence to the police, and 
if it is refused he may bring the matter before an adminis- 
trative tribunal. In this country he would apply in the 
first instance to the justices. The writer of the article makes 
the rarely understood point that on the Continent adminis- 
trative tribunals are regarded as a genuine safeguard of the 
liberties of the individual. The surprising fact emerges 
in the article that the Nazis selected the administrative 
courts as one of the first targets in their savage attacks on 
free institutions. ‘‘ It was clearly impossible,” the writer 
states, ‘‘ for a government founded upon the Fuehrerprinzip 
to permit ordinary individuals even to discuss the acts and 
orders of public authorities, let alone challenge them before 
any judicial or quasi-judicial body.”’ One of the steps taken 
by military government towards the restoration of individual 
liberties was to attempt, wherever they could, to revive 
the administrative tribunals, and to give them more judicial 
authority than hitherto. In this country, too, such adminis- 
trative tribunals as have been erected, whether they are, 
as some think, too many, or as others think, too few, have 
applied the law sanely and with independence. It is to be 
hoped that our ingrained distrust of executive action will 
lessen the need for any substantial increase in the number 
of administrative tribunals here, for at their best they are a 
palliative for despotism however benevolent, and at their 
worst they dissipate, and thereby weaken, the power of the 
judiciary. 

Judge on High-Heeled Shoes 


UNDER the ambiguous heading ‘“‘ Judge on High-Heeled 
Shoes in a Factory,” The Times of 20th December reported 
a case heard at Clerkenwell County Court on 19th December, 
which is not without its instructive side. A lady employee 
wearing shoes with high heels fell owing to her heel catching 
in a broken patch of concrete flooring in the factory in which 
she was employed. The learned judge held that the broken 
patch in the concrete floor would not have been dangerous to 
persons wearing low-heeled shoes, but that it was dangerous 
to persons wearing high-heeled shoes. The defendants 
aigued that the accident was caused or contributed to by 
the plaintiff's wearing of unsuitable shoes. If the accident 
had been caused by the plaintiff's wearing of high-heeled shoes, 
the defence would have been complete, but apparently that 
finding was ruled out because it would have amounted to a 
finding that high heels are dangeious in themselves. The 
learned judge solved the problem by finding that everyone 
knew that women’s style of footwear varied, and recently 
women had been taking to high-heeled shoes. He ruled that 


with high-heeled shoes a small breaking-away in the concrete 
floor would be dangerous, and employers must be deemed to 
Whether this 


know the type of fashion that is being worn. 
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decision will result in a new batch of Factory Regulations 
relating to heels, high, low and wedge, remains to be seen, but 
no doubt, whatever the controversy that results, there will 
always be a sufficient number of women in public life to uphold 
the right of women to wear whatever happens to be the 
outrageous fashion of to-day or vesterday. 


Legal Aid Clinics 


In the realm of legal education we cannot yet claim to have 
achieved perfection, although strivings in that direction have 
been noticeable in recent years. The “ Journal of Comparative 
Legislation and International Law,” that periodical encyclo- 
pedia of legal systems and events throughout the world, 
contains in its issue for November, 1946, an interesting 
account of “‘ legal aid clinics ’’ in the U.S.A., in the form of 
a review by Mr. Robert Egerton of a book entitled “ Legal 
Aid Clinic Instruction at Duke University,” by JouHN S. 
Brapway, published by the Duke University Press ($1.50). 
The following extracts from his review afford some idea of its 
practical interest to solicitors : “‘ It is an obvious enough step 
to introduce students to a legal aid office in order that they 
may gain a little practical experience, but it is another 
matter for a law school to run a lawyer's office for the purpose 
of providing a thorough course of instruction in the art of 
legal practice. Such courses have been provided in the United 
States since 1914 and are now available in many of the leading 
law schools. ... The first problems which the law faculty 
had to consider were whether they could provide a competent 
law office for the purposes of the instruction and how the 
course was to fit in with the rest of the legal curriculum... . 
A sufficient number and variety of cases have been forthcoming 
without robbing local practitioners of remunerative work, 
and the interests of clients have been safeguarded by close 
supervision by members of the staff. . . . Conditions of legal 
practice are very different in America and lend themselves 
more to experiment, but this is one of the schemes which, 
with the necessary modifications, might wellraise the standards 
of the legal profession in this country. . . . It will be interesting 
to see when scientific instruction in methods of practice, which 
is now a well-established feature of American law schools, 
will receive serious consideration in England.” 


Recent Decisions 


In Searle v. Wallbank, on 16th December (The Times, 
17th December), the House of Lords (Lorp MavucGuHam, 
Lorp THANKERTON, Lorp PorTER, Lorp UtTHwatt and 
Lorp pu Parcg) held that the owner of a field abutting on 
the highway wa’ not under a prima facie legal obligation to 
users of the highway so to keep and maintain his hedges and 
gates (if any) along the highway as to prevent his animals 
from straying on to it, nor was he under a duty as between 
himself and users of the highway to take reasonable care to 
prevent any of his animals (not known to be dangerous) from 
straying on to the highway. 

In Lancashire County Council (The Laund) Compulsory 
Purchase Order, 1946 on 17th, December (The Times, 
18th December), Mr. Justice Morris held that a_ police 
superintendent did not come within the definition of ‘‘ working 
class’ in cl. 11 (e) of Sched. XI of the Housing Act, 1936, 
so as to enable a local authority to acquire land to house 
him under s. 73 of the Act; but s. 97 of the Act appeared 
under a heading “ Miscellaneots,’’ and was not confined to 
provision for the working class, and as the police superintendent 
was “ paid by the county council ’’ within the meaning of 
the section the county council could therefore acquire land 
to house him. 


In British Motor Trade Association v. Alexander, on 
17th December (The Times, 18th December), EVERSHED, J., 
granted a perpetual injunction to restrain the defendant 
from selling or otherwise dealing with a motor car in breach 
of covenant, with an inquiry into damages, the defendant to 
pay the costs of the action, so far incurred, and the costs 
of the inquiry to be reserved. 
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In Bracegirdle v. Oxley, on 18th December (The Times, 
19th December), a Divisional Court (the Lorp CHIEF JUSTICE 
and HuMpuHREys, Lewis, CAssELs and DENNING, JJ.) allowed 
an appeal by way of case stated from a decision of Cheshire 
justices, dismissing an information charging a defendant with 
driving a heavy motor-lorry at a speed dangerous to the 
public, contrary to s. 11 (1) of the Road Traffic Act, 1930. 
The accused had driven at a speed of between 40 and 44 miles 
per hour on a class A wide main road, overtook a lorry on 
a bend without giving any warning of intention to overtake, 
and charged a narrow bridge. The Lord Chief Justice said 
that perverse decisions of justices were in the same situation 
as decisions made without evidence to support them (Kingham 
v. Seager {1938} 1 K.B. 397, and Durnell v. Scott (1939), 
83 Sot. J. 196). The justices had proceeded to set out their 
decision word for word in the terms used by the justices in 
Durnell v. Scott, and one felt that they were acting in a 
somewhat contumacious manner. Justices must remember 
that they were inferior courts and under the jurisdiction of 
the Divisional Court, whose rulings it Was their duty to obey, 
and if they persisted in giving contrary judgments they would 
find themselves in serious trouble. 

In a case on 18th December (The Times, 19th December), 
the Court of Appeal (THE MASTER OF THE ROLLS, and MorToN 
and SOMERVELL, L.JJ.) held that to withhold a stay of a 
decree absolute pending the hearing of an appeal against 
a decree nist of divorce would be, in effect, to take away the 
respondent’s right of appeal and that divorce judges ought to 
consider whether an appeal was pending and, if there was, to 
take no steps to make that appeal ineffective. The point 
was a novel one because it was not always possible for an 
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appeal to be determined in the six weeks from decree nisi 
to decree absolute, whereas formerly it could be determined in 
six months. 


In Short Brothers (Rochester and Bedford), Ltd. v. Treasury 
Commissioners, on 19th December, 1946 (The Times, 
20th December), Morris, J., decided in favour of the Treasury 
on a case stated by the arbitrator appointed to determine 
the price to be paid by a competent authority when 
taking over all the shares in a company. The shareholders 
contended that what the authority was really empowered to 
do under reg. 78 of the Defence (General) Regulations, 1939, 
was to take over the whole of the undertaking, and it ought, 
therefore, to pay the value of the undertaking as a whole. 
The Treasury successfully contended that the correct method 
of valuation was to take the prices of the shares ruling on the 
Stock Exchange at the date of the transfer. 


In R. v. Bodmin Justices, on 20th December (The Times, 
21st December), a Divisional Court (the Lorp CHIEF JUSTICE, 
and Humpureys and Lewis, JJ.) held that where a soldier 
had at first been charged with the offence of wounding 
with intent to do grievous bodily harm, but by consent of the 
prosecution and the defence, the justices agreed to deal with 
the case as one of unlawful wounding, it was not the sort of 
case with which it was intended that justices should deal 
under the Criminal Justice Act, 1925, as a man’s life had 
been in danger as a result of the alleged offence. That, 
however, was not a ground for granting certiorari, but it was 
a good ground that the justices interviewed the accused's 
company officer in their private room in the absence of the 
accused, and the conviction would be quashed. 


“HOWLERS” IN WILLS 


(CONTRIBUTED) 


THE howlers of examinees, though often a source of delight to 
the onlooker, may prove unfortunate for their perpetrators. 
But they are, perhaps, a more venial kind of error than those 
it is proposed to discuss here, for the latter may lead to results 
more far-reaching than the mere ‘non-suiting’’ of an 
examination candidate. 

A comparatively innocuous example is revealed in a case 
reported in [1946] W.N. at p. 115 (In re Browne, Pryor v. 
Nepean). There the testatrix executed her will in duplicate. 
That is to say, that she executed two copies of substantially 
the same document, but they were not in fact duplicates in 
the strict sense. For, following the amounts of three legacies 
in one copy, were the words ‘‘ duty free,’’ while the other copy 
contained no such magic words. In the normal case of 
duplicate wills both copies must be brought into the Registry, 
but only one will be proved and filed, the other being handed 
back, after collation, to the representatives of the person who 
proves. No note of the existence of the duplicate will appears 
on the grant. But Jn re Browne was by no means a normal 
case. A grant was made (presumably in solemn form) 
admitting the two copies to probate, and distinguishing them 
by the letters ‘‘ A’ and ‘“ B.”’ That was stage one. 

The executors, however, were now charged with the adminis- 
tration of a will containing inconsistent provisions, and it is 
little wonder that they sought the protection and assistance 
of a court of construction in deciding the question whether 
the legacies were given free of, or subject to, legacy duty. 
The Weekly Notes report records this second stage. 
Roxburgh, J., held that there was a testamentary disposition 
giving the legacies duty free, and that that disposition had 
not been revoked. He therefore declared that the legacies 
were free of legacy duty. 

There is, of course, no conflict of jurisdiction involved in 
these cases in which two divisions of the High Court deal with 
the same will. The executor goes to the Probate Division for 
his grant of authority and to the Chancery Division for an 
interpretation of the testator’s wishes. The Chancery Division 
will not interfere with the decision of the Probate Court, 





which is conclusive as to what is the will of the testator 
(In re Barrance {1910} 2 Ch. 419). And if, in the course of 
probate proceedings, the court should let fall an expression of 
opinion on the interpretation of a document, even as an 
essential step in arriving at its decision to admit that document 
to probate as the will of the testator, that opinion will not be 
binding on the Chancery Division or any other court charged 
with the ultimate construction of the will so admitted (see 
In ve Hawkesley’s Settlement |1934] Ch. 384, and ‘ Theobald 
on Wills,” 9th ed., 1939, pp. 71-2). 

Yet Sir Francis Jeune, P., once saice (Ji the Goods of 
Walkeley (1893), 69 L.T. 419) that he did not know why the 
Court of Probate should not construe a will if asked. Indeed, 
this may have to be done before it can be decided whether 
the document is a testamentary document at all, and if it is, 
who is entitled to be granted probate of it. The same*learned 
judge had to deal with several such cases in the years between 
1891 and 1902. That the practice of the Probate Court before 
his time had not been quite uniform is apparent from his 
remarks in the case of In the Goods of Schott 1901) P. 190. 
A typographical error had crept into the draft of the testator’s 
will, which had been drawn by a solicitor, and which, as 
executed, directed the trustees “to stand possessed of the 
nett revenue of the said proceeds,” being the proceeds of the 
sale and conversion of his residuary estate. It was sought to 
substitute for the word ‘“‘ revenue ”’ in this direction the word 
‘‘ residue,”’ which was proved to have been in accordance with 
the testator’s instructions to the solicitor. 

Jeune, P., however, refused to follow two cases in which 
Sir Charles Butt had made similar substitutions—‘ Bristol ”’ 
for “British”? (In re Bushell (1887), 13 P.D. 7), and 
“including”’ for ‘‘excluding”’ (Inthe goods of Huddleston (1890), 
63 L.T. 255). “ I am afraid that it must be admitted,’’ said 
Jeune, P., “ that upon this point of probate practice the late 
Sir Charles Butt was heretical.’’ Holding that he could 
strike out words but could not insert anything, the learned 
judge in Schott’s case made an order to strike out the words 
“revenue of the said” from the residuary clause. 
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Let us note the following points in connection with this 
decision :— 

(1) There was no evidence that the will was read over to 
the testator, or that the passage in which the error had 
occurred had come to his special notice. Had there been such 
evidence, the authority of Collins v. Elstone [1893] P. 1, 
shows that the omission could not have been ordered, even 
though the testator had failed to appreciate the effect of the 
words. 

(2) The mistake was an obvious one on the face of the will 
itself, and the effect of the striking out was not to alter the 
sense of words which the testator had used and which already 
bore a meaning, but to give a meaning which the testator 
must have intended to what was described in argument as a 
nonsensical wording. 

However, the limitations of the Probate Court’s jurisdiction 
to make such omissions were exposed in an interesting judg- 
ment of the Court of Appeal delivered by Sir Wilfrid Greene, 
M.R., as he then was, in In ve Horrocks {1939) P. 198. In 
that case, the testatrix’s will having been proved in common 
form in 1929, it was discovered in 1937 that, owing to a 
shorthand-typist’s error, instead of the words “ other charitable 
and benevolent object” in the trust of the income of the 
residue, the words of the will as executed were “ charitable ov 
benevolent.” The effect of this was, of course, that the trust 
failed for uncertainty (Hunter v. A.-G. [1899] A.C. 309, p. 323). 
In proceedings instituted to correct the probate copy of the 
will by the omission of the single word “ or,” the common 
form grant was revoked by the President, and probate was 
granted in solemn form, making the desired exclusion. 

The Court of Appeal reversed this decision on two grounds. 
In the first place, the court thought that the evidence in 
support of the plaintiff's case was not adequate “ particularly 
in view of the far-reaching modification of the will as regards 
both construction and legal validity which the alteration 
effects.” In the second place, the alteration was one which 
the Probate Court had no jurisdiction to make. 

Sir Wilfrid Greene dealt with this second reason’at pp. 217-8. 
Observing that the word “ charitable’? was deliberately 
chosen by the draftsman and approved by the testatrix, he 
pointed out that the effect of the omission of the word “ or ”’ 
was to qualify the word “ charitable’ by cutting out from 
its meaning so much of the field of charity as is not benevolent. 
‘The result would be that the one thing as to which the 
intentions and instructions of the testatrix were clear would 
be defeated.” In the opinion of the Court of Appeal, the 
jurisdiction of the Probate Court did not extend to the making 
of an alteration having this result. 

There is, nevertheless, an authoritative example of the 
Court of Probate in the role of interpreter, with which, more- 
over, it is not easy to reconcile some of the later cases. It is 
Charter v. Charter (1874), L.R. 7 H.L. 364. It is worth 
emphasising that this was a probate case throughout, the 
appeal to the House of Lords being from the decision of the 
probate judge who had revoked a probate granted, it was 
alleged, to the wrong party. 

The type of mistake it illustrates consists in the misdescrip- 
tion of a person, and it is certainly an extreme example of this. 
Farmer Charter had three sons, named respectively Forster, 
William Forster and Charles. In regard to his will he made 
the initial error of getting the local vicar to draw it. The 
vicar was not personally acquainted with the names and 
circumstances of the testator’s family, and the result was a 
will appointing ‘‘ my son Forster Charter ’’ as executor, and 
devising to him certain lands. Then followed a direction 
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that “‘ my executor Forster Charter ”’ should pay the testator’s 
wife a sum for maintenance “ as long as they reside together 
in the same house.” 

Since the son Forster Charter had died some years before 
the date of the will, it was not surprising that this name in the 
will was at first taken to refer to William Forster, to whom 
probate was accordingly granted. But in the following year 
Charles Charter cited his brother to show cause why the grant 
should not be revoked on the ground that he (Charles) was 
the person appointed, or intended to be appointed, executor. 
Affidavits were filed on both sides, adducing evidence of two 
main kinds—of declarations made by the testator of his 
intentions, and of the state and circumstances of the members 
of the family, their habits and conduct. Ultimately the 
House of Lords decided (and the four noble lords were 
unanimous in this) that the first of these kinds of evidence 
was inadmissible, since the only case in which such evidence 
can be received is one of exact equivocation—where the 
description (whether of person or thing) is equally applicable 
in all its parts to two persons or objects. 

3ut, my lords,” said Lord Cairns, L.C. (L.R. 7 HL.L., 
at p. 377), “ there is a class of evidence which in this case, 
as in all cases of testamentary dispositions, is clearly receivable. 
The court has a right to ascertain all the facts which were 
known to the testator at the time he made his will, and thus 
to place itself in the testator’s position, in order to ascertain 
the bearing and application of the language which he uses, 
and in order to ascertain whether there exists any person or 
thing to which the whole description given in the will can be, 
reasonably and with sufficient certainty, applied.” Lord 
Selborne agreed with this, and Lords Chelmsford and 
Hatherley, in their opinions dissenting on the main issue, 
also reviewed the evidence of surrounding circumstances as 
if they treated it as admissible. 

The evidence thus admitted for consideration was to the 
effect that Charles, an unmarried man, was at the date of the 
will living on the farm with the testator and his wife, whereas 
William Forster had left home some years before the will and 
was then living a hundred miles away from his father and 
mother. Moreover, the testator used the name “ Willie ’’ 
when talking of the elder surviving son, and not ‘ Forster.” 

Giving due weight to this evidence, Lord Cairns held that 
the direction for the maintenance of the wife so long as she 
and the executor resided together in the same house amounted 
to a description or demonstration of the son who was to be 
the executor and devisee. The choice was thus between the 
name Forster, which was more applicable to William than to 
Charles, and the remainder of the description, which was 
more applicable to Charles. Lord Selborne agreed, with some 
hesitation, in preferring the description, the name used being 
admittedly an inaccurate one. With the votes equally 
divided the judgment of the court below, revoking the probate 
previously granted to William, could not be disturbed. 

It will be seen that the rules applied by the House of Lords 
are the ordinary rules of construction, but the object of 
construing the will was, of course, to ascertain entitlement 
to a grant of probate. In this sense, Charter v. Charter 
surely has a place in the Schott and Horrocks line of cases. 
Though the testator’s. or his vicar’s ‘“ howler’’ was not 
apparent on the face of the will, so soon as the court had 
seated itself in the testator’s armchair it could see the 
inconsistency between name and description. The case 
seems to go much farther, in its virtual substitution of the 
name Charles for Forster, than Jeune, P., was prepared to go 
in the cases of Walkeley and Schott. May it not be asked, with 
respect, whether Sir Charles Butt was so heretical after all ? 





THE Lorp CHANCELLOR has appointed Mr. HuGH MacponaLp 
Pratt and Mr. Ricuarp Hitt Norris to be judges of County 
Courts with effect from 1st January, 1947, and has made the 
following alterations in the County Court Circuits, also with 
effect from 1st January: Judge HILpEsLEy, K.C., to be the 
Judge of the newly constituted Eye County Court (Circuit No. 33) 
in addition to the Courts of which he is now the Judge; Judge 
ALuN PuGH to be one of the Judges on Circuit No. 37 (West 
London, etc.), and to sit as additional Judge at Bow (Circuit 


No. 40) ; Judge CoLtincwoop to be one of the Judges on Circuit 
No. 48 (Lambeth, etc.) ; Judge Carey Evans to be the Judge of 


Circuit No. 32 (Norwich, etc.) ; Judge WHITMEE to be one of 
the Judges on Circuit No. 38 (Edmonton, etc.), and to sit as 
additional Judge at Windsor (Circuit No. 39) ; Judge Pratt to 
be one of the Judges on Circuit No. 34 (Uxbridge and Brentford), 
and to sit as additional Judge at Ilford and Brentwood 
(Circuit No. 58); Judge Norris to be the Judge of Circuit 
No. 25 (Wolverhampton, etc.). 
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DIVORCE LAW AND PRACTICE 


A—RECENT DECISIONS 


(1) Cruelty 

A very important and useful judgment of the Court 
of Appeal is Meacher v. Meacher [1946] 2 All E.R. 307, 
which raises the question as to whether or not it is necessary 
in order to found a petition for dissolution on the ground 
of cruelty to show that evidence of the continuation of the 
cruelty in the future is forthcoming. The facts were shortly 
that in 1938 the husband kicked his wife, and that the assault 
was unprovoked. Subsequently on several occasions assaults 
had been committed by him occasioned by his objecting to 
her visits to her sister, the final assault taking place in June, 
1939, when the wife visited her sister. On that occasion, 
while she was sitting with her baby on her lap, the husband 
came and knocked her on the floor and then he punched 
her on the face and stomach. This resulted in a nervous 
breakdown and the wife saw a doctor and, after staying with 
her sister for several weeks, she did not return to her husband, 
and a separation agreement was entered into between the 
parties. 

In his judgment dismissing a petition by the wife for 
dissolution on the ground of cruelty under s. 176 of the 
Supreme Court of Judicature Act, 1925, as amended by s. 2 
of the Matrimonial Causes Act, 1937, Henn Collins, J., stated 
that the court intervened only to protect the parties from 
what they expected to happen, and that what they expected 
to happen was founded upon what had already passed; and 
that cruelty that had already taken place was only relevant 
as an indication of what was likely to happen in the future, 
and if the past was likely to repeat itself. If the wife had it 
in her own hands to prevent the repetition of what she com- 
plained of, it seemed to him that the court was not justified 
in intervening, even if the order which was given to her by 
her husband was, in her view, or even in the view of the court, 
in itself unreasonable. In as much as the husband no doubt 
assaulted tlie wife only on occasions when she disobeyed his 
orders not to go and see her sister, in these circumstances 
the wife had the remedy in her own hands, and did not really 
require the assistance of the court. In allowing the appeal 
and granting a decree nisi, Morton, L.J., in his judgment, 
referred to the definition of cruelty as laid down in Russell v. 
Russell [1895] P. 315, by Lopes, L.J., at p. 322, that ‘‘ there 
must be danger to life, limb or health, bodily or mental, 
or a reasonable apprehension of it, to constitute legal cruelty,” 
and to the speech in the House of Lords by Lord Davey in 
[1897] A.C. 395, at pp. 467 and 468 : ‘‘ The general idea which, 
I think, underlies all those decisions is that, while declining 
to lay down any hard and fast definition of legal cruelty, 
the courts acted on the principle of giving protection to the 
complaining spouse against actual or apprehended violence, 
physical ill-treatment, or injury to health.’”’ He went on to 
state that he found nothing in the Act or the authorities to 
justify the view that if a wife had suffered assaults on her 
person, she was not entitled to a decree unless she could show 
that these assaults were likely to continue, and that he thought 
that the learned judge had misdirected himself in two respects : 
(i) that neither his brethren nor he himself knew of any 
authority for saying that the courts would only intervene to 
protect the parties from what they expected to happen ; 
and (ii) that he could not agree that the court was not justified 
in intervening where a wife was given an unreasonable order 
by her husband, disobeyed it and then the husband violently 
assaulted her. He left the question open, however, as to 
whether, and to what extent, provocation amounted to a 
defence against a charge of cruelty. 

This decision therefore affirms the proposition that there 
is no ground for limiting the words of s. 176 so that there is 
no right to a decree as 1egards past cruelty. In this connection 
it is not unhelpful to refer to a previous decision of the same 
learned judge in Astle v. Astle [1939] P. 415, which raised the 
question as to how far insanity afforded a defence to a charge 


of cruelty. The act of cruelty relied on was committed in 
March, 1931, at a time when it was found that the husband 
was responsible in law for his acts, and although he was again 
certified insane in October, 1937, and continued to be 
so at the date of the hearing, no question appears to have 
been raised as to the apprehension of the wife with regard 
to a recurrence of cruelty in the future in view of this fact. 
(For a full discussion of this decision in relation to its insanity 
aspect, see 189 L.T. News. 342.) 


(2) Costs 

An important decision affecting the liability of a co-respon- 
dent for costs was given in Robinson v. Robinson and 
Bilborough [1946] 2 All E.R. 589. There a husband had, 
before his petition for dissolution on the ground of adultery 
with the co-respondent, successfully petitioned for a judicial 
separation on the ground of the adultery with the same 
co-respondent, who was ordered to pay the costs. It was 
held that the co-respondent was liable to pay the costs of the 
divorce petition notwithstanding the previous order for 
costs, in as much as at the date of the earlier proceedings, 
no petition for dissolution could have been presented, as a 
period of three years had not expired since the date of the 
marriage, and in bringing these proceedings, the husband 
had been anxious to regularise his position. In arriving at 
this view, Barnard, J., stated that both sets of costs really 
arose out of the co-respondent’s adultery, in that there would 
not have been any but for the adultery, and he distinguished 
the case before him from that of Menon v. Menon and Warth 
[1936] P. 200. There it was held that, in assessing a claim 
for damages for adultery, there must be taken into account 
a sum which had been awarded to the then petitioner, by way 
of damages, in an action which had been brought by him 
against the co-respondent for the enticement of the wife 
which had led to her adultery. 


(3) Evidence Act, 1938 

An. interesting point under subs. (3) of s. 1 of the 
Evidence Act, 1938, came before Barnard, J., in Holton 
v. Holton [1946] W.N. 208, in which he held that a 
statement, which had been made by the mother of the 
petitioner in support of a petition by him for dissolution 
on the ground of cruelty, was admissible under s. 1 of the 
Act where the mother had died before the date of the hearing. 
It had been argued for the wife respondent,that the statement 
was precluded from being received by reason of subs. (3), 
which provides that “‘ nothing in this section shall render 
admissible as evidence any statement made by a person 
interested at a time when proceedings were pending or 
anticipated involving a dispute as to any fact which the 
statement might tend to establish.” It was held that the 
mother was not a person interested within the meaning 
of this subsection, the argument of counsel for the petitioner 
being accepted that the words must mean a person who had a 
pecuniary or other material interest in the resuit of the pro- 
ceedings, that is tosay, a person whose interests were affected 
by the truth or result of the proceedings, and did not mean 
an interest in the sense of intellectual observation or an interest 
purely due to sympathy (see report in {1946} 2 All E.R., 
at p. 535). 

It may be noted that this followed the dictum of Morton, J., 
as he then was, in Plomien Fuel Economiser Co., Ltd. v. National 
Marketing Co. [1941] Ch. 248, where he stated, on this part 
of the subsection, that the general intention of the subsection 
was that if there was put in evidence a statement to which 
no cross-examination could be directed, it should be made 
by what he might conveniently describe as an independent 
person. It was held in that case that in a passing-off action 
a statement made by a man who was employed as a tester 
by the plaintiff company, was inadmissible, Morton, J., 
stating that it seemed to him that such a man must be 
benefited if the plaintiffs’ products prospered, and it seemed 
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reasonable to infer that possibly in time, if not immediately, 
the man’s remuneration might be augmented. He also 
expressed the view that in the case of a limited company 
every shareholder and director would be a person interested 
in the result of the proceedings, although he formed no 
concluded judgment as to whether every servant of the 
company in every set of circumstances was necessarily a 
person so interested. In this connection, it may be noted that 
in Hollington v. F. Hewthorn & Co. [1943] K.B. 557, at p. 603, 
Goddard, L.J., as he then was, stated that the question as to 
the admissibility in a running down action of a statement 
made by the driver of a motor-car depended on whether the 
person making it was interested, as no doubt the driver of a car 
involved in the accident would be. 

Again, in Friend v. Wallman (1946) 2 All E.R. 237, which 
concerned the jurisdiction of a master on a summons for 
directions to make an order in a similar action admitting 
statements relating to a collision made by two United States 
soldiers, who had returned to America, Lord Greene, M.R., 
stated, in disregarding an objection on the ground that the 


COMPANY LAW 
COMPANIES 


ONE extensive topic dealt with in Pt. I of this Bill, which 
is headed ‘‘ Management and Administration,”’ remains to be 
referred to, namely, the question of directors, to which no 
less than sixteen clauses are devoted. The first group of 
clauses consists of Nos. 18 to 25, and its sub-heading is 
‘“‘ Appointment, etc., of Directors and Secretary.” 

The first two of these clauses are in fact principally concerned 
with the secretary. They provide that every company must 


have both a director and a secretary, that a sole director shall 
not also be the secretary, and that the present register of 
directors kept by a company shall become a register of 


directors and secretaries. 

The Bill imposes a prohibition (c]. 20) on a single resolution 
for the appointment of two or more directors, and, unless the 
meeting unanimously declares it to be unnecessary, each 
director has to be elected by a separate resolution. A 
wider power of removing directors is contained in the 
Bill (cl. 21) than is at present to be found under the constitu- 
tion of most companies, for the Bill provides that notwith- 
standing anything in the articles or in any agreement a director 
may be removed before the expiration of his period of office 
by an ordinary resolution. Such provision is, however, to 
be without prejudice to the right of a director who is removed 
to obtain damages from the company for breach of contract 
which comes about as the result of his being removed from the 
office of director, and is not to apply to a director who on the 
18th July, 1945, held office for life or until he attained a certain 
age. 

This date, the 18th July, 1945, is a crucial date for other 
purposes as well as this clause, and it figures in cl. 23, which 
applies the provision as to the age limit on directors, which 
is imposed by cl. 22, to persons who are directors of companies 
at the coming into force of the provisions of cl. 22. The 
general restriction imposed in cl. 22 does not affect the 
directors of private companies, but in the case of public 
companies would prohibit the election of any person over 
seventy as a director of a company, except by a special 
cesolution after the person has made a declaration as to his 
age ; it would also compel a director of a public company to 
vacate his cffice at the conclusion of the next annual general 
meeting which commences after he attains the age of seventy, 
unless his continuance in office is approved by a special 
resolution and he has made the disclosure about his age. A 
subsequent clause of the Bill (cl. 24) imposes a duty on any 
person over seventy who is, or thinks he may be appointed, 
a director of a public company to disclose his age to the 
company. 

It is not proposed that these provisions are to apply to 
persons who are, when cl. 22 becomes law, directors of a 
company and who are under the articles of that company 
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soldiers were interested, that the word clearly meant personally 
interested in the result of the proceedings. 

In admitting the statement in Holton’s case, Barnard, J., 
stated that the court must, of course, consider what weight 
it was going to attach to the statement when it saw what 
the statement contained. 


B—ORDER IN COUNCIL 


Mention may be made of an Order in Council dated 29th Nov- 
ember, 1946 (S.R. & O., 1946, No. 2019), with regard tocertain 
laws which have been made by the Commonwealth of Australia 
and the Union of South Africa. The object of this order is, 
according to the explanatory note printed with it, to declare 
that these laws are laws which substantially correspond to the 
provision made as respects Great Britain by the Matrimonial 
Causes (War Marriages) Act, 1944, and it is stated that 
such a declaration will secure recognition in all British courts, 
whether within or without His Majesty’s Dominions, other than 
Dominion courts, of the validity of any decree or order made 
by virtue of the laws of the two named Dominions. 


AND PRACTICE 


BILL—III 


liable to retire at a certain age, nor to persons who then hold 
office for any defined period until the earliest date on which 
that period can be determined, but in considering this limita- 
tion on the operation of the rule any agreement entered into 
between a director and the company after the 18th July, 1945, 
is to be disregarded (cl. 23). 

Nor is any agreement entered into after that date to 
entitle a director who is compulsorily retired under these 
provisions to compensation for loss of office as director or 
any other office he may lose as the result of his compulsory 
retirement. And equally nothing in the articles can prevent 
the age limit operating. A special resolution will, in all 
these cases too, enable the company to secure the continuance 
in office of any person over seventy. These provisions, it 
will be seen, go rather further than those suggested by the 
report of the Cohen Committee. That report merely suggested 
that seventy should be the compulsory retiring age where 
an age limit was not imposed by the articles, but this is only 
to be so under the provisions of the Bill where the articles 
impose such an age limit before the new Act comes into force. 

The provisions of the Bill on this topic ar2 of conside: able 
length and do not seem nearly so satisfactory as would be the 
drafting recommendation of the committee on this point. 
The Bill appears in at least one instance to be inconsistent 
and also appears to deal with states of affaiis which never 
actually occur in the case of public companies. These clauses 
of the Bill ere, like most of its other provisions, of an 
elaborate nature, and it is by no means easy at first sight to 
understand what their effect would be. 

The Bill contains (cl. 25) an extended power, on the lines 
recommended by the committee, for the court to make orders 
prohibiting directors and officers who have been guilty of 
any breach of duty to the company from taking part in the 
management of a company for a period not exceeding five 
years. 

Clauses 26 to 33 deal with the financial relationship and 
dealings between a company and persons who are or have been 
directors of it. First of aJl any agreement, except one entered 
into before the 18th July, 1945, for the payment of any 
remuneration to a director, whether as director or otherwise, 
which is calculated by reference to any rate of income tax, 
or of income tax other than sur-tax, is to take effect as if it 
provided for the payment of a gross sum equal to the net sum 
stated in the agreement, such gross sum being subject to 
income tax and sur-tax (cl. 26). 

Further, it is provided (cl. 27) that no company shall, 
with certain specified exceptions, lend any money to a director 
or a director of its holding company, or guarantee or provide 
any security in connection with such a loan. There are also 
provisions (cl. 28) dealing with payments to directors for 





January 4, 1947 


loss of office or on retirement. Such payments are now 
generally made when the undertaking of the company is 
being sold, or where a third party acquires control of the 
company by means of a purchase of shares, or where the board 
desire to get rid of one of their number by negotiation rather 
than involve themselves and the company in litigation. 

Clause 28 deals with the case of a company’s articles 
authorising the making of a payment without the amount 
being disclosed to or the payment authorised by the company, 
and says that such an article shall be void. The clause also 
extends the operation of s. 150 of the Act, which now deals 
with the question of such payments in connection with the 
transfer of the whole or any part of the undertaking, or with 
those made in connection with purchases of shares which come 
about as a result of an offer made to the general body of 
shareholders. These provisions are too complicated to be 
dealt with here in detail, and I shall just note the fact that the 
Bill extends the provisions of s. 150 and pass on. 

The recommendations of the committee with regaard to 
the dealing in shares or debentures of a company or its 
subsidiaries in which directors of the company are interested 
directly or indirectly, are in substance followed by the Bill, 
but in this case too the drafting recommendations contained 
in the report would appear to be of a more satisfactory 
character than the provisions of the Bill itself. Under the 


provisions of the Bill a director will be indirectly interested in 
shares if they are held by a company in respect of which he is 
entitled to exercise more than one-third of the voting power 
at general meetings and not, as was suggested by the 
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committee, merely by companies in which he had a controlling 
interest. The main outlines are, however, the same, namely, 
that a register of all these dealings is to be kept by the company 
and to be available for inspection by members, debenture- 
holders and the Board of Trade (cl. 29). 

A clause three pages long (cl. 30) requires certain particulars 
to be given of the aggregate amounts paid to directors in any 
financial year in connection with the management of the affairs 
of the company or of any subsidiary company, pensions, not 
being pensions paid under a pension scheme, and amounts 
paid by way of compensation for loss of office. There is 
also a shorter clause (cl. 31) which merely extends the operation 
of the provisions of s. 128 of the Act (which is the section which 
requires loans to directors and officers to be shown in the 
accounts). 

Where meetings are held under s. 153 of the Act, the Bill 
provides (cl. 32) that the notices convening them shall state 
how the interests of the directors are affected, and, if the 
debenture-holders are affected, shall also contain a statement 
of how the trustees for the debenture-holders are affected. 
Finally, it is provided (cl. 33) that there shall be an obligation 
on a person who is or has been a director of the company to 
give notice to the directors of any matters relating to himself 
that are necessary to enable the company to make the required 
disclosures. 

I shall conclude the consideration of the first part of the 
Bill next week. The only clauses in that part which remain 
to be discussed are those dealing with the investigation of the 
affairs of companies. 


A CONVEYANCER’S DIARY 


1946 CHANCERY—I 


WHILE 1946 no doubt brought some major developments in 
other spheres of law, it has been a very quiet one so far as 
concerns the Chancery Reports, and cognate matters in other 
Divisions. It is not because of any shortage of work of this 
character, ca either side of the profession, but rather because 
there are at present somany more valuable things to do than 
to carry litigation as far as a hearing. This impression is 
borne out by the list of decisions of the year to which my 
colleague referred in a ‘‘ Current Topic ’’ last week: of his 
nine selections two were criminal cases, two were in the 
Divorce Division, two were on Rent Restriction (in all of 
which connections there is little or no choice whether to 
litigate), two were on explosions during the war, and only one, 
Deyong v. Shenburn, 90 Sov. J. 139, looks as if it might have 
been reasonably capable of settlement out of court. 

From the point of view of the Chancery practitioner, the 
outstanding event of the year is the passing of the National 
Health Service Act. I have already discussed this measure 
when it was a Bill, and unhappily Parliament has failed to 
amend it in any material way, so far as concerns this column. 
The Act abolishes a group of charities, the voluntary hospitals, 
and transfers their funds to the relief of the charge now laid 
on the Exchequer to provide a health service. This transaction 
is, no doubt, camouflaged, but it none the less destroys one of 
the axioms of our law, namely, that property once impressed 
with a charitable trust must be applied to other charitable 
objects if the primary objects fail. Nothing can repair the 
damage that has been done, and it now behoves all donors 
and testators, who desire that their benefactions to charity 
shall continue to be applied to charity, to provide expressly 
that upon the primary object being taken ove: by any public 
authority the primary trust shall determine and the fund 
shall go over, and so on. After what has happened, no charity 
can be considered as permanently immune. 

The achievement by the Government of a basic rate of 
interest of 2} per cent. on their stocks would in itself have 
brought the difficulties facing trustees to the point of real 
gravity, especially when coupled with a shortage of trustee 
investments, and I do not think that matters can rest where 
they are. Whatever may be said of the Government’s pro- 
posals for the purchase of the railways (and the wider issues 


are quite outside the purview of this column), they promise a 
slight alleviation to trustees in that the whole of the proposed 
transport stock will be a trustee investment, while by no 
means all the existing railway stocks have that status. It is 
obvious that many of the present holders of ‘ junior ”’ railway 
stocks will be selling their transport stock soon after they 
receive it in order to get a larger yield, and the stock sold is 
not likely to attract other purchasers as much as it will attract 
trustees. The creation of a quantity of new trustee stock will 
thus slightly relax the pressure on the general body of trustees ; 
but the difficulties caused by the 2$ per cent. basis and the 
shortage of trustee investments are not likely to be cured 
thereby, and I think that some relaxation of the rules will 
have to come before very long. In the meantime, [ shall 
continue in every settlement or will which I draw to put an 
unrestricted investment clause; I gather that many other 
draftsmen now follow this practice, some of them less 
enthusiastically than I do. Such draftsmen would no doubt 
be glad to be provided with a wider statutory list, and the 
Government would be well advised to oblige them, since its 
present procedure tends to increase the number of new trus‘s 
which are altogether free from restrictions ; in time they will 
outnumber the restricted ones, a situation not helpful to the 
maintenance of a low rate of interest on new Government 
issues. 

The Chancery series of the Law Reports is easily the 
shortest on record, with only 346 pages, compared with the 
previous minimum of 413. Apart from the general paucity of 
litigation, this reduction is partly accounted for by the much 
more rigid practice that now prevails in the reporting of cases 
on the construction of wills, and partly by the fact that the 
property legislation of 1925 is working better than the most 
sanguine of its authors can have dared to hope. Of course, 
there are a few matters on which an amending Act would be a 
convenience, but there can be no question in 1947, or at all, 
of the ‘‘ heavy bill” visualised by Sir Benjamin Cherry and 
mentioned in his Preface to the 12th edition of “‘ Wolstenholme.” 
For these reasons I should regard any effort to increase the 
reporting of Chancery cases as likely to result mainly in the 
reporting of cases which it is unnecessary to report. 
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There is only one reported case on the Inheritance (Family 
Provision) Act, namely, Re Pointer [1946] Ch. 324, in which 
Wynn-Parry, J., held that for the purposes of s. 25 of the 
Finance Act, 1941, a provision for maintenance ordered under 
the Act of 1938 is to be treated as made by the will of the 
testator, and, following Berkeley v. Berkeley {1946} A.C. 555 
(to which I shall refer fully later in this series), that such 
provision is made at the date of the testator’s death. The 
absence of reports of other cases on the Act does not mean 
that it has turned into a satisfactory piece of legislation. In 
fact, a thorough inquiry into its working would be desirable. 
One thing that particularly needs attention is that, if there 
have been previous proceedings, either in the High Court or 
before the justices, with reference to the marriage of the 
testator or testatrix and the applicant spouse, the matters 
decided in those proceedings should, prima facie, be accepted 
as proved. At present they are res inter alios acta as regards 
the proceedings under the Act of 1938, where the applicant is 
not competing with the deceased but with the legatees, and 
the whole story has to be proved again. 

There were a handful of reported cases on the construction 
of wills. In Re Chichester (1946) Ch. 289, I-vershed, J., held 
that an informal will which had been duly admitted to probate 
as a soldier’s will was effective to exercise a special power to 
appoint by will. In Ke Pringle [1946] Ch. 124, Cohen, J., 
had to consider the effect of the will of a testatrix who had 
expressly provided for the event of the “ simultaneous ” 
deaths of her sister and herself. He held that this provision 
operated in the event (which happene@) of their being killed 
by the same bomb : by “ simultaneous ”’ the testatrix did not 
mean “ simultaneous ’”’ in a metaphysician’s sense, but in a 
popular sense. In Re Cooper '1940! Ch. 109, the same learned 
judge gave a similarly practical answer to the question what 
a testator meant by directions to take effect in the event of 
four persons all dying “‘ during the present war.’’ Whatever 
may be the strict position in international law, this testator 
obviously meant, and was held to mean, “ hostilities ’’ when 
he said “‘ war.”” Ke Pringle and Re Cooper were more fully 
noticed in the “ Diary ” of 13th April, 1946. 

In Re Grimwood {1946} Ch. 54, a testatrix in a will made in 
1934 had given to two nephews “ all my plate to be divided 


COVENANTS TO PRESERVE 


A WELL-KNOWN London shopping street is said to be in 
danger of losing what those concerned have called its 
“ dignity ’’ and its “ distinction,” high-class shops having 
been replaced by fun-fairs, etc. At a meeting which was 
recently called to consider the position, one of the suggestions 
made for arresting the process was that landlords should be 
asked to insert appropriate covenants in the leases they 
granted. I understand that a draft was actually submitted 
to the meeting, but was referred back for amendment because 
it was said to hamper what is called “ the little man.’”’ This, 
perhaps, points to one of the difficulties which arise in 
connection with such covenants: the difficulty of phrasing 
the instrument. Another is the difficulty of making it 
enforceable by those designed to benefit by it. 

There are, roughly, two ways in which restrictions can 
be expressed in cases like these: actitivies objected to may 
be characterised, or they may be specified. But if character- 
isation took the form of a covenant not to carry on or permit 
any business not of dignity and distinction, it is to be expected 
that a court would be urged to refuse to assist, on the ground 
of vagueness. In the Scottish case of Murray v. Dunn 
(1907) A.C. 283, the plaintiffs (I will use the English equiva- 
lents of Scots legal expressions) were entitled to the benefit 
of a covenant binding neighbouring land which provided : 
“that we and our successors shall not erect . . . any building 
of an unseemly description or nearer than thirty feet from ”’ 
a specified boundary wall. They objected to the proposed 
erection of tenements in flats, four storeys high, with kitchen 
and scullery and closet windows overlooking the plaintiffs’ 





LANDLORD AND TENANT NOTEBOOK 








JOURNAL January 4, 1947 







among them as equally as may be." After the arguments of 
no less than nine counsel, Uthwatt, J., held that the word 
‘plate ’’ had changed its meaning since it had been decided 
in the only relevant authority, Holden v. Ramsbottom (1863), 
4 Giff. 205, that it included only articles of silver (and, by 
inference, gold); it was extended by 1934 so as to include 
plated aiticles, and so the disposition in question included 
various items of Sheffield plate and electro-plate belonging to 
the testatrix. 

The other case about a will which calls for comment is 
Re Parrott {1946} Ch. 183, where a testator gave his residuary 
estate to ‘‘ Tim Spencer Cox,” provided that “ he shall assume 
take or otherwise use my familv crest and coat of arms 
interspersed with” those of another family, and that he 
should “ by deed poll assume the name of Walter Tim Spencer 
Parrott.’’ There was, in fact, a person called Tim Harington 
Spencer Cox, who would thus have had to drop the Christian 
name ‘“‘ Harington ’’ and assume the Christian name “ Walter,” 
as well as changing the surname “Cox” to “ Parrott.” 
Vaisey, J., in a full review of the law, held that one cannot 
alter or part with a Christian name by deed poll. The law is 
correctly stated in “‘ Davidson’s Precedents,” 3rd ed., vol. 3, 
Pt. I, footnote to p. 361, as follows : ‘‘ When the legatee is of 
a different Christian name from the testator, he cannot of 
course part with his own Christian name, nor can he take 
that of the testator, except as part of a compound surname 
consisting of the Christian name and surname of the testator.”’ 
Christian names can be changed only in three ways, of which 
the third, ‘“‘ adding ’’ a name on adoption, is anomalous and 
doubtful in its effects. It can be done by Act of Parliament, 
and was so done in a private Act of 1907. It can also be done 
at confirmation. His lordship said he had known of quite a 
number of such cases in recent years. The condition to 
assume the Christian name ‘‘ Walter ’’ by deed poll was thus 
void for impossibility. It was probably also void for uncer- 
tainty, as the word “ assume ”’ was of doubtful meaning and 
nothing was said as to subsequent user. Finally, the condition 
as to ‘“‘ interspersing ” one crest or coat of arms with another 
is ‘“unknown in heraldry and incapable of performance.” 
Tim Harington Spencer Cox therefore took free of the void 
conditions, they being conditions subsequent. 

































DIGNITY AND DISTINCTION 
villa residence. A decision in their favour was reversed 
by the First Division of the Court of Session, where 
Lord Kinnear agreed that the tenements might probably 
detract from the amenity of the villa, sympathised with the 
plaintiffs’ annoyance, but could not say that their erection 
would be “‘ unseemly.’’ For the phrase was ambiguous ; 
the term was relative, not absolute, and the document 
provided no standard unless this were to be found in the 
character of the locality, and this itself was subject to change. 
The court below, Lord Kinnear observed, had applied a 
principle—that of best carrying out intention—which was 
appropriate in the case of a personal action on a contract, but 
not in that of a real action by which it was sought to establish 
a permanent burden upon one piece of land in favour of 
another. In the House of Lords, the appeal was dismissed 
somewhat curtly. The only speeches were made by Lord 
Halsbury and Lord Robertson. The former considered that 
the word ‘“‘ seemly ”’ described personal conduct of individuals 
rather than characteristics of buildings. Lord Robertson 
said that he entirely concurred with the judgment of 
Lord Kinnear. 

I have set out the reasoning used in the above case in some 
detail because, while it is commonly cited in works on the 
law of landlord and tenant as an example of unenforceability 
of covenant for vagueness, that is perhaps not all that should 
be said about it. Lord Halsbury’s observations tend to 
support the view that effect could not be given to the words 
because they were indefinite; but Lord Robertson made 
it clear that in his opinion the important fact was that the 
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action was not a personal action. In the case of a covenant 
between landlord and tenant, there are numerous authorities 
which show that courts make it a rule to seek out and give 
effect to the intention of the parties, and in so doing to consider 
the state of affairs obtaining at the date of the grant (see, for 
instance, Lorden v. Brooke-Hitching {1927} 2 K.B. 237). 
This being so, one of the objections raised by Lord Kinnear, 
the objection being shared by Lord Robertson, would not 
apply in the sort of case with which I am dealing. And 
Lord Kinnear’s references to ‘‘ annoyance ’’’—a_ relative 
term, but one which has never been considered to be too 
vague when used in a covenant in a lease— suggests what 
answer might be given if it were argued that a court could 
never entertain an action on a covenant to preserve dignity 
or distinction, and Murray v. Dunn was relied on to support 
this proposition. 

Of descriptive expressions in common. use, the already 
mentioned “‘annoyance’’ most readily suggests itself as 
appropriate to the occasion, at all events if some qualification 
were added. For it has been held to be of wide connotation 
(see Tod-Heatley v. Benham (1888), 40 Ch. D. 80 (C.A.)) ; 
on the other hand, the existing authorities illustrate cases 
in which occupiers of residential property, rather than of 
shops, have been said to have been ‘“ annoyed.’’ In one of 
these cases, however, the annoyance took the form of reducing 
the tone of the district by subdividing other residences into 
flats (Barton v. Reed [1932) 1 Ch. 362), and an analogy might 
well be drawn between the facts of that case and the lowering 
of the tone of a high-class shopping district. 

When specific businesses or trades are named, the difficulties 
are not only such as may arise out of omission due to over- 
sight, but also those of demarcation. “Is a hosier carrying 
on the business of a ladies’ outfitter because he sells some 
things which ladies’ outfitters sell? ’’ asked Bowen, L.J. 
(rhetorically), in the course of Stuart v. Diplock (1889), 
43 Ch. D. 343, in which, incidentally, two of the expert 
witnesses called carried on businesses or were concerned with 
business carried on in the famous street now threatened 
with loss of dignity. And the decision of the court of first 
instance was reversed as having been based on the fallacy 
to be found in the following syllogism : ‘‘ All ladies’ outfitters 
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sell combinations, the defendants sell combinations, therefore 
the defendants are ladies’ outfitters.’ But the authority 
was distinguished in Fitz v. Iles [1893] 1 Ch. 77, when it 
was found that dealers in tea, coffee and other groceries, 
who had covenanted not to use their premises “as a coffee 
house,” were about to sell light refreshments consisting of 
cups of tea and coffee, bread and butter, pastry, ham 
sandwiches and pork pies, to be consumed on the premises. 
The decision was that the question was one of degree, and as 
the ‘‘ coffee-house business ’”’ was substantial it infringed the 
covenant though it was ancillary to the main business. 

In between the device of a covenant prohibiting annoyance 
generally and that of prohibiting named trades or businesses, 
is that of prohibiting “‘ offensive’ businesses. This is, of 
course, useful when some objectionable activity incidental 
to the running of a business is first invented or thought of 
after the lease has been granted. Again, the cases seem 
mostly to concern the protection of amenities of residential 
property ; but it is significant that the expression has been 
treated as a relative term and a covenant against carrying 
on any offensive trade has thus been held to be infringed by 
the erection of an advertisement hoarding, by which offence 
was caused to the covenantees (Nussey v. Provincial Bill 
Posting Co. (1909) 1 Ch. 734 (C.A.)). I submit that that case 
would support a complaint against letting a shop next door 
to an exclusive dressmaking establishment as, or for the 
purposes of, a fun fair. 

Lastly, there is the question of enforceability, and this is 
one which deserves careful attention. For a perusal of the 
authorities will show that covenants by landlords that they 
will not let adjoining premises “‘ for’? named purposes may 
prove futile if their tenants decide to sublet them for such 
purposes, and that breach of a covenant not to permit or 
suffer particular user may be far more difficult to prove than 
might be thought (see Berton v. Alliance Economic Invest- 
ment Co. [1922] 1 K.B. 742 (C.A.)). What a tenant should 
stipulate ror is an absolute covenant that whatever is not to 
be done shall not be done on adjoining premises ; Prothero v. 
Bell (1906), 22 T.L.R. 370, at least suggests that this device 
might succeed where others would fail. 


TO-DAY AND YESTERDAY 


December 30.—On 30th December, 1730, the Treasurer of 
Gray’s Inn was authorised to desire the executors of Dr. Robert 
Moss, Dean of Ely and Preacher to the Society, to print his 
sermons. This was done with the following dedication: ‘To 
the worshipful Masters of the Bench of the Honourable Society 
of Gray’s Inn these discourses preached before them and at their 
request published are humbly inscribed by their most obliged 
servant, Mary Moss.” William Peere Williams, the eminent 
law reporter, who was Dean of the Chapel, was authorised to 
provide at the Society’s cost a handsome velvet pulpit cloth and 
cushions for the pulpit in the Chapel and a velvet cloth for the 
Communion Table, all to be fringed. A committee was appointed 
to deal with an encroachment by a tenant on the ground at the 
“ east end of the low garden adjoining to Gray’s Inn Walks next 
Gray’s Inn Lane.” 

December 31.—-The Palace Court of Westminster was abolished 
by statute (12 & 13 Vict. c. 101, s. 14) from and after 
31st December, 1849. It was established in 1612 to give persons 
“residing, inhabiting, contracting or trafficking ’’ within the 
verge of the King’s household ‘‘ more speedy justice,’ and 
thirteen years later it was merged with the Court of the Marshalsea 
of the Household of the Kings of England. Letters patent 
granted by Charles II declared it to have unlimited jurisdiction 
within twelve miles of the Palace of Westminster. Counsel and 
attornies in this court were nominated for life. By the time it 
was abolished it was encumbered with many abuses. 


January 1.—Roger North in his life of Lord Keeper Guilford, 
relates: ‘‘ The Six Clerks have great dependence on the course 
of the Court of Chancery for their profits and are always disposed 
to keep the judge in good humour and prevent alterations to their 
prejudice. And the judges of all the courts make no scruple 
to accept of presents of value from the officers by way of New 
Year’s gift or otherwise, which is a practice not very commendable 


because, with some, it may have bad effects. Accordingly, 
these Six Clerks clubbed and made a present to his lordship of 
£1,000, which he took as an instance of their respect without 
regard to or knowledge of any other design or intention of theirs.”’ 
Soon, however, when they claimed to be able to remove the sixty 
under-clerks at pleasure, he had to decide against them. 


January 2.—Charles Wolfran Cornwall, a Bencher of Gray's 
Inn, who became Speaker of the House of Commong in 1780, 
died after a short and sudden illness on 2nd January, 1789, still 
holding the office. 


January 3.—On 3rd January, 1891, the Builder published the 
following words: “It is equally certain that the south side of 
New Square ought long ago to have been demolished and thus 
there would be one of the finest open spaces of London with the 
Law Courts at its southern end. The public spirit of the Hon. 
Society of Lincoln’s Inn will, we hope, one day effect this much- 
desired improvement.”’ To this a sensible person very pertinently 
replied: ‘We ask, Desired by whom? Certainly not, we 
should think, by anyone in any way connected with Lincoln’s 
Inn. That which gives to the New Square its chief value . . . Is 
the quietude and seclusion from the noises of Carey Street which 
its being screened from the latter by tall houses secures to it 
and which the suggested improvement would totally destroy.’ 
We are now somewhat less proud of the Law Courts, but the 
school of town planners is still rampant (and apparently not 
very original) who would mercilessly open up what is better left 
enclosed and fling in your face what would be better suggested. 


January 4.—On 4th January, 1645, the House of Lords, under 
strong pressure from the rebellious House of Commons, passed 
the ordinance of attainder for the execution of Archbishop Laud, 
accused of endeavouring to subvert the fundamental laws and 
the rights of Parliament and change the religion by law established. 





10 THE SOLICITORS’ 


January 5.—On 5th January, 1756, ‘‘ One M’Gew, a soldier, 
was shot in Hyde Park for desertion. Near 200 recruits were 
drawn out to attend the execution.”’ 


THE Late Lorp Russeci 


The sudden death of Lord Russell of Killowen has removed 
not only a great judge from the legal world, but also a well-loved 
figure from many contrasting circles beyond it. His fame as a 
lawyer is assured by his recorded opinions in the House of Lords, 
but for his geniality, his kindliness and his wit some other record 
is necessary. Some biographer must do for him what Barry 
O’Brien did for his father. Once a man is dead, the little 
characteristic incidents of his life evaporate with the memory 
of his surviving contemporaries unless they are gathered together 
in good time. The outlines of Lord Russell's living portrait 
should not be allowed to fade; even the trivial memories give 
light and shade to the picture. There was the story he used to 
tell of his pupil days in the chambers of an eminent conveyancer 
called Casson, something of a dandy, who always changed his 
trousers to work in chambers. Once young Russell, finding a 
draft he had most carefully prepared, ruthlessly corrected by 
the master hand, asked him what would have happened if it 
had been his own and he had sent it out in its original form. 
The reply was: ‘ Well, it would have held water, but it’s not 
conveyancing.”’ A love of precision and relevance was with 
Russell an abiding characteristic. Once at the bar of the House 
of Lords counsel cited an obiter dictum from an earlier reported 
opinion of one of their lordships in which he had spread himself 
rather beyond the bounds of strict necessity. The learned lord, 
who now inclined to a different view, brushed it aside with an 


JOURNAL January 4, 1947 


observation about “‘ the danger of citing these casual observa- 
tions,’’ but Russell reminded him of “the danger of making 
these casual observations.’’ Russell’s warm humanity and 
companionable tastes were enhanced by his ability to tell a good 
story or sing a comic song. One of his favourites was “ The 
Man who Broke the Bank at Monte Carlo.”” In 1939, when it 
was the subject of litigation and the appeal in the case was being 
heard by the Judicial Committee of the Privy Council, someone 
brought in old Charles Coborn, who had created it long ago in 
1891. Russell immediately recognised the veteran comedian, 
half rose in his chair, beaming, to acknowledge his arrival and 
then got up to spread the news among his colleagues, 
A Tae or His FATHER 

During the sittings before Christmas the drift of an argument 
in the House of Lords gave Lord Simon occasion to recall an 
incident in the early life of Lord Russell, C.J., when as an 
unknown Irishman he first came to London. One evening at 
the Haymarket Theatre he was standing at the corner of the pit. 
Two strangers were close to him and suddenly someone cried 
out: “1 have lost my watch and those three men have it.” 
Russell immediately thought: ‘If one of these men has the 
watch, he may slip it into my pocket,’’ and as he pressed his 
pocket he indeed felt something the shape and size of a watch. 
The police arrived and, convinced that the stolen object had 
been planted on him, he wondered what to do, for no explanation 
could get rid of the fact that he was in possession of it. Taken 
outside with the other two, he decided boldly to take out the 
watch, hand it to the police and trust to fortune and the truth. 
He put his hand in his pocket and found—his own snuff-box. 
One of the other men had the watch. 


COUNTY COURT LETTER 


Warranty of Cow 


In Griffin v. Chappell, at Oakham County Court, the claim was 
for {40 2s. 2d. as the balance of the price of two cows. The 
counter-claim was for £40 10s. 6d. for auctioneer’s fees, loss of 
milk and cost of transport. The claim was admitted, and the 
evidence on the counter-claim was that on the 28th January the 
plaintiff had shown the defendant a cow, and had said: “‘ The 
cow is right and straight in every respect. It should give five 
gallons a day and is just the thing you want.’’ The cow (a 
Lincoln red) was delivered on the 30th January, and was immed- 
iately milked. All that could be drawn was brown fluid, flecked 
with blood. A veterinary surgeon diagnosed mastitis, and the 
defendant stopped payment of his cheque for #78. The price of 
the Lincoln red was £45, but it was re-sold in the market for £20. 
The plaintiff's case was that the cow was all right when loaded, 
but mastitis might develop suddenly. His Honour Judge Field, 
K.C., observed that mastitis would not appear in the space of a 
two-hour journey. The item for gallonage (£9 11s. 8d.) was 
reduced to /4 11s. 8d., and judgment was given on the counter- 
claim for £35 10s. 6d., with costs. Judgment was given on the 
claim for £40 2s. 2d., with costs. 


Ownership of Heifers 

In Ashton and Son v. Kerby, at Stratford-on-Avon County 
Court, the claim was for the return of two heifers, viz., Friesian- 
Ayrshire crossbreds, black and white, with Ayrshire type head 
and horns. Having been kept at the defendant’s farm, the 
heifers had calved there. They were valued at 445 and /40, 
and the calves at /4 if heifer and 30s. if male. The plaintiffs’ 
case as to the identity of the heifers was corroborated by the 
cowman (who had reared them from calves), a tractor-driver, 
two boys who had helped on the farm, and a police constable. 
The defendant’s case was that the two heifers had been calved 
on his farm from parents owned by him. The trouble began 
during the harvest of 1945, when there was no time to sort out 
cattle which strayed. If two of the defendant’s heifers had been 
drowned in the river, as alleged, their carcases would have been 
discovered. The defendant’s case was corroborated by his son 
and by his cowman. His Honour Judge Forbes held that the 
defendant had made a genuine, honest mistake. On the 21st 
September, 1945, the younger plaintiff called for the cattle, and 
the possibility of a mistake was admitted by the defendant, who 
did not then assert a definite claim to the heifers. On the birth 
of the calves, the plaintiffs’ solicitors had asked for an inspection, 
to see whether the sire was the plaintiffs’ bull—a pure-bred 
Friesian. The defendant unreasonably refused the inspection. 
The plaintiffs had discharged the onus of proof, and an order 
was made for the delivery up of the heifers and calves within 
seven days, with costs, to the plaintiffs. 


’ Wife’s Claim to Furniture 


In Shrapnell v. Shrapnell, at Melksham County Court, a husband 
claimed certain furniture and fittings in the possession of his 
wife. Her defence was that, on her marriage, her mother had 
contributed a number of articles of furniture to the home. In 
course of time, several of these articles had been replaced, and, 
in buying the new, the old had been given in part exchange. 
The wife therefore had a share in the substituted articles. His 
Honour Judge Kirkhouse Jenkins, K.C., observed that the 
furniture of a home, supplied by the husband, or bought with 
his money, was the property of the husband. This was not in 
keeping with modern ideas of the status of married women, 
but in law the husband was entitled to the furniture. The wife 
had no income of her own, and anything she acquired was in the 
capacity of agent for her husband. Judgment was given for the 
applicant. 

In Modd v. Modd, at Spalding County Court, a wife claimed 
certain furniture and household goods from her husband. Her 
case was that the date of the marriage was the 25th July, 1935, 
and she had wofked ever since. Her husband rejoined the 
Army in 1939, and she had an Army allowance of £2 14s. a week. 
Her wages in a munitions works were £5 to 47 a week. Before 
the marriage, the wife took £23 out of the bank to pay for her 
trousseau and the furniture. She was at present earning about 
43 5s. a week as a taxi-driver. The case for the husband was that 
the furniture was bought with his money, as his wife not only 
had his Army allowance, but also an extra £50 sent by him from 
Burma. His Honour Judge Shove held that the property was 
divisible into three classes, in view of the existence of a joint 
fund, viz., (1) that belonging to the applicant; (2) that which 
came into her possession by money and gifts; (3) that paid for 
at various times. The receipt for the furniture bought before 
the marriage indicated that it was supplied on the husband’s 
account. The wife had failed to establish her claim with regard 
to the period before the husband re-entered the Army, but her 
claim was valid for the ensuing period. The furniture was 
therefore allocated item by item according to its caterory. 


Trespass by Sheep 


Ix Priestley v. Preece, at Shrewsbury County Court, the claim was 
for {80 17s. 6d. as damages for trespass. The plaintiff’s case was 
that his field of potatoes had been entered on many occasions by 
the defendant’s sheep, which ate the tops. The defendant denied 
that his sheep did the damage. On one occasion eight sheep were 
in the field, but they were not his sheep. Corroborative evidence 
was given that pigs had been in the field, and also sheep, but not 
the defendant’s sheep. His Honour Judge Samuel, K.C., gave 
judgment for the plaintiff for £40, with costs. 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered, 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 


consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 

Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 

and a stamped addressed envelope. 

Settlement—INFANT ABSOLUTELY ENTITLED ON ATTAINING 

TWENTY-ONE—STATUTORY OWNERS—PROCEDURE ON ATTAINING 
MAJORITY 


Q. A testator by his will devised his freehold farm, known as 
Whiteacre, to his trustees in trust for his elder son absolutely, 
if he should survive him and attain the age of twenty-one years, 
and devised another farm, known as Blackacre, to his trustees 
in trust for his younger son absolutely, if he should survive him 
and attain the age of twenty-one years. The testator empowered 
his trustees to carry on the farms during the respective minority 
of his sons, or to let them, and declared that the net rents and 
profits should be treated as part of the income of his residuary 
estate, out of which he gave to his widow an annuity and, subject 
thereto, directed that the capital and income should be held in 
trust for all his children who should attain the age of twenty-one. 
Both sons were under twenty-one at the date of the testator’s 
death, and the trustees executed a vesting assent vesting both 
farms in themselves upon the trusts declared concerning the 
same by the testator’s will. The elder son has now attained 
twenty-one, and it is desired to vest the farm Whiteacre in him. 
Should this be done by a further assent signed by the trustees or 
by a conveyance ? 

A. An assent cannot be employed. An assent is the function 
of a personal representative. A conveyance is therefore necessary. 
We regret that we cannot quote a precedent. If reference be 
made to s. 110 (5) of the Settled Land Act, 1925, the form which 
the conveyance should follow will be seen. We suggest that by a 
deed to which the trustees (statutory owners) and the eldest son 
will be the parties, after reciting (1) the vesting assent, and 
(2) that the eldest son is entitled to Whiteacre free from all 
limitations, powers and charges taking effect under the settlement 
absolutely and beneficially, the trustees will convey the property 
to him in fee simple. It will be noticed from the subsection 
quoted above that, as the property has been subject to a vesting 
instrument, and as the suggested deed does not state who are the 
trustees of the settlement, a purchaser from the eldest son will 
be both bound and entitled to act on the assumption that the 
eldest son is absolutely entitled and that every statement of fact 
in the suggested deed is correct. No deed of discharge under 
s. 17 of the Settled Land Act, 1925, is needed. 


When administrators cease to be such and become trustees 


Q. A died in 1915, having made a will in which he appointed 
two executors, both of whom died in his lifetime. Letters of 
administration with will annexed were granted to C and D, 
two of the deceased’s children and two of the residuary legatees 
under his will. After making a bequest of personal chattels, the 
will gave everything to “ his trustees ’’ upon trust to get in and 
convert into money and to divide the proceeds (after payment of 
funeral and testamentary expenses and debts) equally among 
all his children. The estate has been fully administered except 
as to about £25 cash in the bank and a small share in the residuary 
estate of a brother which will not fall in until the termination 
of certain life interests. The persons to whom letters of 
administration with will annexed were granted are both dead, 
the last survivor, C, having died a few months ago. Was the 
deceased’s estate, immediately before the death of the last 
surviving administrator, vested in that administrator as personal 
representative so as to render a grant de bonis non necessary, or 
can it be successfully argued that by 1946, when the surviving 
administrator died, he held as trustee in such a way as to entitle 
his personal representatives to appoint new trustees of the will 
of the original testator and so render it unnecessary to take out 
a grant de bonis non? Note: the persons named as executors in 
the will were expressed to be appointed executors and trustees 
(hereinafter called ‘‘ my trustees ”’). 

A. We certainly think that no grant de bonis non is needed 
and that the personal representatives of the last surviving 
administrator can either act on the trusts or appoint new trustees. 
(See Re Ponder [1921] 2 Ch. 59; 65 Sor. J. 455; Re Pitt (1928), 
44 T.L.R. 371; Re Yerburgh [1928] W.N. 208.) 





After sixty-six years in a solicitor’s office, Mr. L. A. WILson 
retired at the end of December at the age of eighty-two. He 
was employed in the offices of Messrs. Clarke, Sons & Press, 
Solicitors, of Bristol. 
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CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of 
THE SOLIcITORS’ JOURNAL] 
Fusion of the Professions 

Sir,—I had courted and do not wish to complain about your 
spirited attack upon me in your issue of 14th December. As, 
however, you have accused me of inaccuracies I should be grateful 
if you would permit me briefly to reply. 

In the first place, I may perhaps point out one small inaccuracy 
on your part. Of the six points which you allege that I used to 
counter your arguments that a merger of the profession would 
not reduce expense, only five were, in fact, put forward for this 
purpose and the last was used to support a merger on other 
grounds. 

Dealing separately with the six propositions in question my 
comments are as follows :— 

(1) I did not deny that the fresh approach of counsel may 
sometimes have advantages. I merely said that it added to 
the expense, which you do not appear to deny. 

(2) It is not my experience that in the average litigation there 
is rarely more than one conference. I suggest that from first 
to last there are generally several such conferences and the 
solicitor and counsel are directly or indirectly paid for them. 
The fact that only one conference is marked on the brief is 
irrelevant. 

(3) I did not suggest that barristers are generally overpaid ; 
on the contrary one of the main points of my article was that 
the legal profession as a whole is underpaid. But I do consider 
that fees are “‘ lavish ’’ in the sense that counsel are remunerated 
as specialists whether or not the services of a specialist are 
required—apart altogether from such refinements as daily 
refreshers, the two-thirds rule, and payment to counsel absent 
during the hearing. 

(4) Proposition 4 is apparently conceded by you. 

(5) I did not deny that taking counsel’s opinion saves the 
solicitor’s time ; indeed, I expressly gave this as a reason for 
taking it. But if it is suggested that a solicitor who himself 
advises the client is entitled to charge as much as the total 
costs where an opinion is taken, I can only say that you take 
a different and more generous view of the Solicitors 
Remuneration Rules than does my costs clerk. 

(6) I wholeheartedly agree that solicitors are overworked 
because of the shortage of experienced staff; that was, in 
fact, my point. The great need is for qualified men or men 
able to do their work and I suggested that fusion would spread 
the load of work more economically over those qualified. 
My article was written several months ago and it may be that 
at the present time it is an exaggeration to suggest that as 
much as 80 per cent. of the Bar have little or nothing to do. 
But I am surprised by your suggestion that it is the reverse 
of the truth and I am quite prepared to leave it to other 
working solicitors (and barristers) to judge whether (as I 
believe) the large majority of the members of the Bar have too 
little work or whether (as you apparently believe) 80 per cent. 
have too much to do and only 20 per cent. too little. 

Finally, I am grateful for your statement that you have an 
open mind about fusion ; but for this assurance I might certainly 
have been led into one inaccurate conclusion. 

Harpenden. L. C. B. Gower. 

[Our Contributor writes—Like Mr. Gower I do not complain 
of controversy being spirited, and I court it willingly. In view 
of his kind reception of my remarks I feel I ought to withdraw 
the word “ inaccuracies” and confine myself to saying that in 
these matters, which cannot be verified by statistics, my experi- 
ence does not coincide with Mr. Gower’s. In so far as my remarks 
purported to be statements of fact, I have written what I have 
written, and I still believe what I have written to be true. I 
would add that the answer to Mr. Gower’s fifth point is that 
fusion would necessitate a revision of the present system of costs 
and the present opinion of Mr. Gower’s costs clerk is, therefore, 
irrelevant. The later topic on the National Legal Service was 
written at the same time as that on fusion, and only the necessities 
of ‘‘ make-up ”’ separated them.} 
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NOTES OF CASES 


COURT OF APPEAL 
Jarrett v. Barclays Bank Ltd. Nash v. Jarrett 


Morton, Somervell and Cohen, L.JJ. 
27th November, 1946 


Emergency legislation—Morigagee obtains leave to sell—Mortgagor 
bankrupt—Mortgagor and occupier of premises not respondents 
to application for leave—Sale alleged to be under value—Whether 
executor of a bankrupt entitled to relief—Whether has any 
“interest” in the land—Courts (Emergency Powers) Act, 1943 
(6 & 7 Geo. 6, c. 19), s. 4—Courts (Emergency Powers) Rules, 
1943 (S.R. & O., 1943, No. 1113/L. 22), r. 20. 

Appeal from a decision of Wynn-Parry, J. (ante, p. 330). 

By a charge dated the 26th April, 1939, Mrs. J (hereinafter 
called “‘ the wife ’’) mortgaged certain premises to the defendant 
bank to secure the joint banking account of herself and her 
husband, J (hereinafter called ‘‘ the husband ”’). The wife was 
adjudicated bankrupt on 15th May, 1940, the Official Receiver 
being appointed her trustee in bankruptcy. In 1941 the trustee 
gave the husband permission to continue in occupation of the 
premises and to carry on business there. In April, 1945, the 
bank served a formal notice on the husband and wife calling in 
their money and, not having been paid, the bank issued asummons 
under the Courts (Emergency Powers) Act, 1943, for leave to 
realise their security. The application was made ex parte, 
as the Official Receiver stated in writing that he had no objection 
to the application. An order was made granting leave on the 
18th October, 1945, and on the 12th December, 1945, the bank 
sold and conveyed the property, in exercise of its powers as 
mortgagee, to N for £2,250. In the first action the husband on 
his own behalf and as executor of the wife (who had died) claimed 
against the bank and N rescission of the contract for sale and 
conveyance on the ground that the sale was at a price so low 
as to constitute a fraud on the husband and an injunction to 
restrain the defendants from interfering with his occupation of the 
premises. In the second action N, the purchaser, claimed against 
the husband possession of the premises. The preliminary 
objection was taken by the bank and N that the first action was 
misconceived and there was nocase toanswer. Wynn-Parry, J., 
dismissed the first action and gave judgment fur N in the second 
action. The husband appealed. 

Morton, L.J., said that the husband claimed two branches of 
relief: First, he said the proceedings under the Courts 
(Emergency Powers) Act, 1943, were defective, because neither he 
nor the wife was a party, nor was any statement in regard to them 
left at chambers. Secondly, he said that the sale of the property 
was at a gross under-value. He made these two complaints in 
three capacities ; first, as tenant at will, secondly, as the wife’s 
executor; and thirdly, as the person liable upon the joint 
banking account of the wife and himself. He agreed with 
Wynn-Parry, J., that the husband as executor of the wife, a 
bankrupt, was not entitled to have the sale set aside as being at an 
under-value, as the whole of her property had vested in her 
trustee in bankruptcy, who alone could effectively complain 
against the mortgagee. In his view it was immaterial whether 
the husband was a tenant at will or a bare licensee: in neither 
capacity could he object to any sale of the freehold. It did not 
matter to him whether the property was sold at a high or a low 
price. The husband could not object to the sale as a person liable 
on the joint account of himself and his wife. Was the husband 
entitled to complain because neither he nor the bankrupt was a 
party to the summons, or because no statement as to their 
interest was left in chambers under the Courts (Emergency 
Powers) Rules, 1943, r. 20 (1) and (2) ? The husband was not 
entitled to object that neither he nor the wife were made 
respondents to the summons. The Official Receiver, as her 
trustee, was the proper respondent under r. 20 (1) (iv). The 
claim of the husband himself as tenant at will failed as he was not 
“‘ affected ’’ by the exercise of the remedy. Was the husband, 
as a person jointly liable for the overdraft, within r. 20 (2) ? No 
person came within r. 20 (2) unless he had a legal or equitable 
“interest ’’ in the mortgaged property. The requirement in 
r. 20 (2) that the applicant should leave at chambers a “‘ statement 
giving the name of such person and showing what his interest is 
in the mortgaged property ” made this clear. It was suggested 
that the husband might have paid off the bank and, if he had 
done so, he would have been able to stand in the bank’s shoes as 
mortgagee. That would be stretching the words “interest in the 
— property ” to an unwarrantable extent. The appeal 
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SOMERVELL and COHEN, L.JJ., agreed in dismissing the 
appeal. 

CounsEL: Robert Fortune ; E. Milner Holland ; D. L. Jenkins, 
K.C., and Cloutman, K.C. 

Soricitors: Lake & Son, for Roach, Pittis & Co., Newport 
(Isle of Wight); Woolley & Whitfield, for John Robinson and 
Jarvis, Ryde; Warren & Warren, for Buckell & Drew, Newport 
(Isle of Wight). 

(Reperted by Miss B. A. Buexwext, Barrister-at-Law.] 









Apley Estates Company and Others v. De Bernales and Others 


Morton, Somervell and Cohen, L.JJ. 
29th November, 1946 


Tort—Joint tortfeasor—Order staying proceedings against one 
joint tortfeasor—Cause of action against other tortfeasors not 
released. 


Appeal from Evershed, J. 


In this action 309 plaintiffs sued B, the appellant, and thirty- 
four other defendants alleging that the defendants had conspired 
together to defraud the public and committed certain joint torts. 
The plaintiffs arrived at terms of settlement with G., Ltd., one 
of the defendants. The arrangement made was set out in 
the schedule to an order, dated the 16th January, 1946, staying 
all further proceedings against G., Ltd., except for the purpose 
of carrying the terms into effect. The terms were that, in 
consideration of the payment of £25,000 by G., Ltd., the plaintiffs 
would not continue to sue G., Ltd., in respect of any of the matters 
the subject of the action “ but this agreement shall not be 
construed or operate as a release of any cause of action of the 
plaintiffs or any of them against the defendants or any of them,” 
and was not to prejudice the rights of the plaintiffs to proceed 
against the other defendants. The appellant and certain other 
defendants took out a summons raising the contention that the 
effect of the order of 16th January, 1946, in law was to release 
G., Ltd., from their liability, with the result that in law the 
appellant was also released from any liability in respect of the 
alleged torts. LEvershed, J., rejected this contention. 

Morton, L.J., said that it was perfectly plain that the intention 
of the parties was that the order should not operate as a release 
of the cause of action against G., Ltd. The law applicable to the 
subject was stated by A. L. Smith, L.J., in Duck v. Mayeu 
[1892] 2 Q.B. 511, 513. A mere agreement not to sue could not 
operate as a release. The appellant contended that the tiue 
test was whether the plaintiffs could, after the order, have 
recovered judgment against G., Ltd.; if they could not recover 
judgment against G., Ltd., the order operated as a release. He 
did not take that view. The reason why a release granted to 
one joint tortfeasor released other joint tortfeasors was that the 
cause of action was one and indivisible. It necessarily followed 
that a release of the cause of action against one was a release of 
that cause of action against all. That was a rule which should 
not be extended, The imposition of the stay did not have the 
effect of extinguishing the cause of action against G., Ltd. It 
was a non-sequitur to say “‘ A cannot recover judgment against 
one joint tortfeasor and therefore the cause of action is 
extinguished against all the joint tortfeasors.’"’ The appeal 
should be dismissed. 

SOMERVELL and CoHEN, L.JJ., agreed in dismissing the 
appeal. 

CouNSEL: Slade, K.C., and B. Mackenna; Jenkins, K.C., 
and J. F. Bowver. Re 

Soticirors: Birkbeck, Julius, Edwards & Coburn; Nordon 
and Co. 
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(Reported by Miss B. A. Brickner, Barrister-at-Law.] 


CHANCERY DIVISION 
In ve Kent and Sussex Sawmills, Ltd. 
Wynn-Parry, J. 4th November, 1946 


Company—Contract to provide goods—Direction to purchaser to 
pay moneys to company’s bank—Company goes into liquidation— 
Whether direction creates a charge on book debts—Companies Act, 
1929 (19 & 20 Geo. 5, c. 23), s. 79. 


Summons, 

K., Ltd., in June, 1944, entered into a contract with the Ministry 
of Fuel and Power for the sale to the Ministry of 30,000 tons of 
logs. The company’s bankers, the respondents to this summons, 
agreed to give overdraft facilities to enable this contract to be 
carried out on the terms that the moneys received under it should 
be paid to the bank. Accordingly, the company wrote to the 
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Ministry a letter dated the 18th September, 1944, in the following 
terms: ‘‘ With reference to the above-mentioned contract, we 
hereby authorise you to remit all moneys due thereunder direct to 
this company’s account at Westminster Bank, Ltd., Crowborough, 
whose receipt shall be your sufficient discharge. These instruc- 
tions are to be regarded as irrevocable unless the said bank 
should consent to their cancellation in writing, and are intended 
to cover any extension of the contract in excess of 30,000 tons 
if such should occur.’”” The Ministry wrote agreeing to that 
procedure. In May, 1945, the company entered into a further 
contract with the Ministry and a similar letter was written 
providing also for payment of moneys due under this contract to 
the bank. In February, 1946, the company went into liquidation, 
the liquidation being a creditor’s liquidation ; 430,000 was then 
due to the company under the contract, and their overdraft at 
the bank exceeded £83,000. The liquidator by this summons 
asked for a declaration that the two letters to the Ministry 
constituted a charge on the book debts of the company under 
the Companies Act, 1929, s. 79 (2) (e), which, not having been 
registered in accordance with the requirements of that section, 
was void against the liquidator. 

Wynn-Parry, J., said that it was admitted that the subject- 
matter of the application was to be regarded as coming under 
the head of book debts in s, 79 (2) ; that left the question whether 
the two letters amounted to an out and out assignment of the 
company’s beneficial interest in the proceeds of the contracts or 
whether nothing more was effected than an hypothecation of the 
book debts of the company. It was the duty of the court to 
come to a conclusion on the substance of the matter. He had 
been referred to Bell v. London & North Western Railway Co. 
(1852), 15 Beav. 548. The proper way of looking at these letters 
was not to lose sight of the circumstance that the relationship 
of the parties was that of borrower and lender. That distinguished 
this case from the above. He approached this matter in the 
expectation that the parties had brought into existence a 
document consistent with their relations of borrower and lender. 
If the company’s account had been in credit, it would have been 
entitled to require the bank to cancel the Ietters. The result was 
that this was not an out and out sale and he would declare that 
the two letters constituted charges under s. 79 (2) (e) of the Act 
and, not having been registered under that section, were void as 
against the liquidator. 

COUNSEL: J]. G. Strangman ; D. B. Buckley. ; 

SoLicitors: Kenneth Brown, Baker, Baker; McMillan &® Mott. 

(Reported by Miss B. A. Bickne Lt, Barrister-at-Law.) 


PROBATE, DIVORCE AND ADMIRALTY 
Angel v. Angel 


Lord Merriman, P., and Byrne, J. 17th October, 1946 


Husband and wife—Desertion—Parties living under same roof. 
; § ) 


Appeal from a decision of Willesden justices. 


In 1939 the appellant wife, with her husband’s consent, went, 
with the child of the marriage, to South Africa, where, owing to 
the war, she remained until her return to England, where she 
arrived in January, 1946. Her husband had wished her to 
teturn, met her ship, and took her back to the matrimonial home. 
Sexual intercourse was not resumed. The wife, on a summons 
against her husband for desertion, alleged that on the 10th February 
he appropriated to himself one room in the house in which he 
kept himself locked, going out of the house for meals. At the 
conclusion of the case for the wife, although no submission of 
no case to answer had been made for the husband, the justices 
stopped the case and dismissed the summons. They subse- 
quently gave as the reason for their decision that, having regard 
to Weatherley v. Weatherley, ante, p. 296, they were of opinion 
that desertion was not proved. The wife appealed. 

Lorp MERRIMAN, P., said that Weatherley v. Weatherley, 
supra, dealt directly and solely with the issue, raised also by 
Jackson v. Jackson {1924} P. 19, whether, when parties were 
living together in every sense except that sexual intercourse 
was being refused by one of them, there could be any question 
of desertion. The decision in Weatherley v. Weatherley, supra, 
was not of course irrelevant to the present case, because there 
was in the relationship between the parties the element that 
they did not resume sexual intercourse on the wife’s return to 
England. The wife, however, had never advanced the absence 
of sexual intercourse as part of her case, and there was no hint 
of a refusal by the husband of something which she had herself 
desired. The bearing of Weatherley v. Weatherley, supra, on 
the present case was accordingly very slight, and it could not 
nightly be the guiding factor in the justices’ decision. So far, 
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the question of desertion when the parties were living under one 
roof had only been considered at first instance. The question 
had been raised particularly clearly on the facts in Smith v. Smith 
(1940) P. 49 ; 84 Sox. J. 117 which had been applied in Littlewood 
v. Littlewood, {1943} P. 11; 86 Sov. J. 341, and Wilkes v. Wilkes 
1943} P. 41; 87 Sor. J. 49. In Smith v. Smith, supra, the 
husband had completely isolated himself from his wife although 
remaining in the same house. He (his lordship) had in that 
case found of most assistance to him Driver v. Driver (not reported), 
to which Hill, J., had referred in Jackson v. Jackson, supra. In 
Driver v. Driver, supra, the spouses had spent the whole of two 
material years in complete separation, but for two months 
during which the husband completely isolated himself from his 
wife while under the same roof, at the same time refusing all 
explanation of his conduct. Hill, J., in Driver v. Driver, supra, 
found desertion proved for the whole of the two years notwith 
standing the two months spent under the same roof. The 
question was whether the present case was on the Smith v. 
Smith, supra, or the Weatherley v. Weatherley, supra, side of 
the line, and that issue had never been tried by the justices. 
The present case could not possibly be said to depend wholly 
on the issue of the withholding of sexual intercourse. There were 
the two other facts that the husband had locked himself in in one 
room and that he had gone out for his meals. Whether or not 
those facts were decisive, they were beyond question material 
to be considered, with all the other facts of the case, before it 
could be decided whether there had been any wrongful with- 
drawal from cohabitation in the full sense by the husband against 
the will of the wife. Another matter to be considered was the 
husband ’s offer, made before the hearing and adhered to in court, 
to resume cohabitation. Smith v. Smith, supra, and Wilkes v. 
Wilkes, supra, were instances of the necessarily rare kind of 
case where it was possible for a spouse to assert desertion in spite 
of the fact that both spouses were living in the same house, and 
it was plain that the issue raised by those cases had never been 
considered by the justices at all. The appeal would be allowed, 
and the case remitted for rehearing by a different panel of 
Willesden justices. 

CounsEL: Karminski, W.C., 
(Geoffrey Howard with him). 

Soticirors : Ningsley, Napley & Co. ; Goodman, Monroe & Co. 

{Reported by R. C. Catburn, Esq., Barrister-at-Law.] 


and Gratton-Doyle ; Swanwick 


COUNTY COURT CALENDER FOR JANUARY, 1947 


following 


Since the calendar appeared in our last issue, the 


additional information has been received : 
Circuit 23 — Northampton- *Ruthin, 28 


shire 

His Hon. JupGE ForsBes 
Atherstone, 30 

Banbury, 17 

Bletchley, 28 

Chipping Norton, 
*Coventry, 13 (R.B.), 14, 27 
Daventry, 29 

Leighton Buzzard, 
*Northampton, 14 (K.), 20, 21 
Nuneaton, 22 

Rugby, 16 
Shipston-on-Stour, 20 (R.) 
Stow-on-the-Wold, 15 
Stratford-on-Avon, 23 
*Warwick, 24 (R.B.) 


Circuit 29—Caernarvonshire 


His Hon. JupGe Evans, K.C. 
Bala, 


+*Bangor, 13 


Blaenau Festiniog, 20 
*Caernarvon, 15 
Colwyn Bay, 16 
Conway, 
Corwen, 
Denbigh, 
Dolgelly, 
Flint, 
Holyhead, 
Holywell, 17 
Llandudno, 
Llangefni, 14 
Llanrwst, 23 
Menai Bridge, 
Mold, 24 (K.) 
*Portmadoc, 21 
Pwllheli, 24 (R.) 
Rhyl, 22 


Wrexham, 29, 30 


Circuit 49—-Kent 


His Hon. JupGE CLEMENYS 


Ashford, 13 
*Canterbury, 14 
Cranbrook, 
Deal, 10 
+ Dover, 
Folkestone, 7 
Hythe, 
*Maidstone, 17 
Margate, 23 
tRamsgate, 
+* Rochester, 8, 9 
Sheerness, 
Sittingbourne, 21 
Tenterden, 20 


Circuit 52—Wiltshire 
His Hon. JUDGE JENKINS, 
K.C. 

*Bath, 9 (B.), 16 (B.) 
Calne, 

Chippenham, 21 (R.) 
Cirencester, 14 
Devizes, 13 (R.) 
Dursley, 

*Frome, 22 (R.) 
Hungerford, 20 
Malmesbury, 23 
Marlborough, 
Melksham, 17 

*Newbury, 6 (K.) 
Stroud, 7 

*Swindon, 8, 15 (B.) 
Trowbridge, 10 
Warminster, 
Wincanton, 17 (R.) 





THE SOLICITORS’ 


PARLIAMENTARY NEWS 
ROYAL ASSENT 


The following Bills received the Royal Assent on Thursday, 
19th December, 1946 :— 

Arbroath Gas Order Confirmation. 

Expiring Laws Continuance. 

London and North Eastern Railway Order Confirmation. 

Ministry of Defence. 

Royal Marines. 

St. Andrews Links Order Co firmation. 

Unemployment and Family Allowances 


Agreement). 
HOUSE OF LORDS 


(Northern Lreland 


Read First Time : 

IsLtE OF MAN HArpours BILt |H.L. . 

To dissolve the Isle of Man Harbour Commissioners and to 
transfer to a body specified or constituted by Acts of Tynewald 
the functions, property, rights and liabilities of those Commis- 
sioners and of His Majesty’s Receiver-General for the Isle of 
Man in his capacity as such. 19th December. 
Read Second Time : 

Atk NAVIGATION BiLi_ [H.L. . 


HOUSE OF COMMONS 
Kead First Time : 

AGRICULTURE BILL | H.C... 

To make further provision for agriculture. 

EvLectricity Bivv [H.C.). 

To provide for the establishment of a British Electricity 
Authority and Area Electricity Boards and for the exercise and 
performance by that authority and those Boards and the North 
of Scotland Hydro-Electric Board of functions relating to the 
supply of electricity and certain other matters ; for the transfer 
to the said Authority or any such Board as aforesaid of property, 
rights, obligations and liabilities of electricity undertakers and 
other bodies; to amend the law relating to the supply of 
electricity ; to make certain consequential provision as to income 
tax ; and for purposes connected with the matters aforesaid. 

(20th December. 


19th December. 


Isth December. 


Town AND COUNTRY PLANNING BILL (H.C.). 

To make fresh provision for planning the development and 
use of land, for the grant of permission to develop land and 
for other powers of control over the use of land; to confer 
on public authorities additional powers in respect of the acquisi- 
tion and development of land for planning and other purposes, 
and to amend the law relating to compensation in respect of 
the compulsory acquisition of land; to provide for payments 
out of central funds in respect of depreciation occasioned by 
planning restrictions ; to secure the recovery for the benefit 
of the community for development charges in respect of certain 
new development ; to provide for the payment of grants out 
of central funds in respect of expenses of local authorities in 
connection with the matters aforesaid ; and for purposes connected 
with the matters aforesaid. {20th December. 
Read Second Time :— 

TRANSPORT BILL [H.C]. .Isth December, 
Read Third Time :— 

EXCHANGE CONTROL BILL [H.C. . 


QUESTIONS TO MINISTERS 
RENT TRIBUNALS (STATISTICS) 

Mr. JANNER asked the Minister of Health in how many cases 
of contracts for furnished lettings, referred under the provisions 
of the Furnished Houses (Rent Control) Act, 1946, to the tribunals 
of Leicester, the county of Leicester and the county of London, 
respectively, have those tribunals reduced the rentals payable 
by the tenants ; and by what approximate percentages. 

Mr. Bevan: Up to the end of November the tribunal for the 
city and county of Leicester has reduced rents in twelve cases in 
the city and one in the county, the average reduction being 
24 per cent. The corresponding figures for the county of London 
are 647 cases and 34 per cent. [18th December. 


19th December. 


BIRTH CERTIFICATES 

Mr. WILLiAM TEELING asked the Minister of Health whether 
in any future legislation on the subject of children’s birth 
certificates, he will bear in mind that if a man changes his name 
by deed poll his children’s birth certificates cannot be altered 
and they must for all their lives on occasion show a name which 
they might otherwise never know that they had possessed, with 
a view to allowing the necessary alteration in the register. 
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Mr. Bevan: The point raised by the hon, member has been 
noted for consideration in any general review of the operation 
of the Registration Acts. 

Mr. TEELING: Does the right hon. gentleman realise that 
there are many people who have had to change their names 
for very good reasons, and that it means that their children, 
if they were already born, may find themselves unable to forget 
the fact which caused the change of name ? 

Mr. Bevan: I am aware that there are quite a number of 
modifications of the Registration Acts that ought to be made, 
but I am afraid I cannot promise Parliamentary time for a very 
comprehensive Act just now, 19th December. 


SPECIAL JURIES (QUALIFICATIONS) 

Mr. DriberRG asked the Attorney-General if he will conside1 
revising, in the light of modern circumstances, the qualifications 
required of members of a special jury. 

Mr. Prratin asked the Attorney-General whether he will 
introduce at an early date legislation to abolish the property 
qualification for special jurors. 

The SoLicitoR-GENERAL: The matter referred to has been 
for some time under consideration, but no final decision has yet 
been reached. 

Mr. DriBperG: Do | take it that my hon. and learned friend 
is sympathetic to the general view expressed in the question ? 

The SoLiciToR-GENERAL: There are arguments which are 
strongly in favour of it, and there are also arguments the other 
way round, and all of them will be taken into account. 

Lieut.-Commander GURNEY BRAITHWAITE: Have not special 
juries as at present constituted recently carried out their duties 
in an admirable fashion ? 

The SoLiciTOR-GENERAL : That is not for me to say. 

Mr. SYDNEY SILVERMAN : Does not the answer to that question 
depend upon what their duties are conceived to be and does my 
hon. and learned friend think it possible long to continue in this 
country two different standards of justice, dependent on a 
property qualification in the tribunal ? 

Sir PETER MacponaLp: What is wrong with the present 
system of choosing special juries, by which people are chosen 
because they are people of substance ? 

The SOLiciTOR-GENERAL: That is the very thing which is 
said to be wrong with it. 

Mr. PrrRAtTIN : Can the hon. and learned gentleman tell us when 
he expects to be able to make some announcement on the findings 
of the investigation ? 

The SoLiciToR-GENERAL : As soon as possible. 

Mr. MANNINGHAM-BULLER: Is it to be inferred that the 
Solicitor-General is suggesting that these special juries, in recent 
actions, did not abide by the oath they took ? 

The SoLicrtoR-GENERAL : I make no such suggestion. 

(19th December. 


Jury SERVICE (INQUIRY) 

Sir G. Fox asked the Secretary of State for the Home Depart- 
ment if he will set up an inquiry into the present arrangements 
for jury service. 

Mr. Epr: [ am looking into a number of questions connected 
with jury service, and am not at present in a position to sav 
whether a formal inquiry would be advantageous. 

(19th December. 


LIBEL AND SLANDER CASEs (Costs) 

Mr. Harrison asked the Attorney-General what proposals 
the Government have for making accessible to the ordinary 
citizen the protection of the law courts in cases of libel and slander, 
in view of the prohibitive legal costs of such actions that at 
present prevail. 

THE SOLICITOR-GENERAL : Legal costs in actions for libel and 
slander are governed by the same rules as govern legal costs 
in other types of civil action. To some extent it rests with a party 
whether he incurs much or little expense in establishing his own 
case. If he loses, the process of taxing costs protects him from 
having to pay costs of the winning party in so far as they were 
extravagantly incurred. With regard to legal costs generally, 
the Rushcliffe scheme, on which I answered a question asked 
by the hon. member for Oldham (Mr. Hale) on 28th November, 
is designed to assist persons of small income, and legislation 
based on the general principles of the Rushcliffe scheme will 
be introduced when possible, although it will not be possible to do 
so this session. 
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Mr. Lestizt Hate: .Will the Solicitor-General consider the 
suggestion I have made before, which I think is an important 
suggestion, that costs should not be awarded against an 
unsuccessful litigant in civil cases unless the judge certifies that 
the action should not have been brought ? 

THE SOLICITOR-GENERAL: I can only repeat the answer 
[ gave before, which my hon, friend can find in ‘‘ Hansard.”’ 

Mr. DEREK WALKER-SMITH: Would not legal costs be sub- 
stantially reduced if it were possible to fuse the two branches 
of the legal profession in the way in which it is done in many 
other countries ? 19th December. 


DivoRCE DECREES (FOREIGN COUNTRIES) 

Mr. ALLIGHAN asked the Attorney-General whether he is aware 
that British citizens who have married Americans in the U.S.A. 
and have been divorced in the U.S. courts, may not remarry in 
England, since the divorce is not recognised, although the other 
partner may contract a legal second marrage in the U.S.A. ; 
and if he will introduce legislation to remedy this position. 

THE SOLICITOR-GENERAL: Generally speaking, a decree of 
divorce pronounced in a foreign country is recognised in our 
courts as valid if the parties are domiciled in that foreign country. 
Such a decree, therefore, pronounced in the U.S.A. dissolving 
a marriage between an American husband and a wife whose 
nationality of origin was British would ordinarily be recognised 
as valid and the wife would be free to remarry. If, however, 
the husband was British and not domiciled in the U.S.A. the 
decree would not be recognised, but if grounds for divorce existed 
there would be nothing to prevent him taking proceedings for 
divorce in this country. I regret that I cannot at present hold 
out any hope of legislation to alter this position. 

(19th December. 


REQUISITIONED RESIDENTIAL PROPERTY (REINSTATEMENT) 

Sir G, Fox asked the Chancellor of the Exchequer whether he is 
aware that the owners of residential property requisitioned under 
the Compensation Defence Act, 1939, and subsequently adapted 
by the Service authorities for warlike purposes are unable, under 
present conditions, to obtain compensation to an amount greater 
than the value of the land at the time when possession was taken 
despite the fact that the cost of re-adapting the premises to their 
original 1esidential purpose may be substantially in excess of that 
amount; avd if arrangements will be made to provide fair 
treatment for small residential property owners in such cases. 

Mr. GLENviIL Hatt: The answer to the first part of the question 
is ‘‘ Yes, sir,’ but I would refer the hon. and gallant member 
to s. 52 of the Requisitioned Land and War Works Act, 1945, 
under which, if reinstatement is in the public interest, the whole 
cost may be borne by public funds notwithstanding the ceiling 
imposed by the Act of 1939, (19th December. 


RENT TRIBUNALS (SECURITY OF TENURE) 
Commander NOBLE asked the Minister of Health whether he is 
aware that a number of tenants who have applied to the rent 
tribunal are being given notice by their landlords after the three 
months ; and whether he is considering extending the period 


until more accommodation is available. 
Mr. Bevan: The reply to the first part of the question is 
“ Yes, sir.”’ As regards the second part, I can hold out no 


hope of legislation to extend the period but these cases come under 
the closest scrutiny with a view to action under existing powers 
for the protection of tenants in appropriate cases. 

(19th December. 


County Courts (CAUSE ListTs) 

Mr. Witt1am WELLS asked the Attorney-General whether he 
will institute an inquiry into the congestion of the cause lists in 
county courts and into possible means of alleviating it. 

_ The Soricrror-GENERAL: I am not aware of any congestion 
in the business of the county courts. On the contrary, I am 
informed that throughout the country as a whole the work of 
these courts is being discharged without delay, but if the hon. 
— has any particular court in mind I shall be glad to hear 
of it. 

_ Mr. Wetts: Does my hon. and learned friend realise that it 
is often a matter of two months before a case is taken in the 
county courts, and when the list is reached it very often happens 
that the case is not taken on the day for which it is set down, and 
therefore the witnesses concerned, and sometimes expert witnesses, 
such as surveyors, for all of whom the client has to pay, are kept 
hanging around; and that it is often quite indefinite at what 
time the case will ultimately be reached ; and that in consequence 
there is a tremendous waste of time, money and manpower ? 
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Mr. TURNER-SAMUELS : Does my hon. and learned friend tak« 
into account the fact that county court judges are now trying 
divorce cases and that that is bound to slow up the county court 
lists ? 

The SoLiciToR-GENERAL: I hope that I take all relevant 
considerations into account. With regard to the first supple 
mentary question, sometimes, unfortunately, a case cannot be 
heard on the date for which it is fixed. That is regrettable, but 
it is unavoidable. 19th December. 


Jury SERVICE (ELIGIBILITY) 

Mr. LAMBERT asked the Secretary of State for the Home 
Department why the names of persons liable to serve on a jury 
or grand jury are no longer indicated on the electoral register. 

Mr. Eve: As the electoral register is now compiled from 
national registration records instead of by means of a canvass, 
eligibility for jury service cannot be ascertained when the register 
is printed. Accordingly separate arrangements are provided 
under the Elections and Jurors Act, 1945, for the compilation of 
the jurors book. These arrangements require individual notifica 
tion to a person on the first occasion on which he is to be marked 
as liable for jury service. 20th December. 


TRADE MARKS REGISTRY (SEARCHES) 

Mr. MircHison asked the President of the Board of Trade 
whether he is aware that the result of a search applied for during 
this month in the Trade Marks Registry is not likely to be 
available for about nine months; what is the average time now 
taken between application and result in such searches ; and, in 
view of the public inconvenience caused by delay, what steps are 
being taken to expedite searches and the communication of thei: 
results. 

Mr. BELCHER: Yes, sir; the average time between the filing 
of an application for registration of a trade mark and the issue 
of the result of the official search is at present about ten months. 
Substantial arrears of work have accumulated unavoidably owing 
to the inability of a diminished staff to cope with a heavy increase 
in the number of applications over the pre-war figures. <A 
considerable proportion of the staff of the Trade Marks Kegistry 
was released for war services. All possible steps are being taken 
to secure their return, and to obtain additional staff, in order 
that the delay in communicating the result of the official search 
may be rapidly and progressively reduced. 20th December. 


OBITUARY 


Mr. M. BLOME-JONES 
Mr. Milburne Blome-Jones, solicitor, of Messrs. M. & D. 
Blome-Jones, solicitors, of Gillingham, Kent, died recently, 
aged seventy-six. He was admitted in 1896. 
Mr. C. S. CROSSE 
Mr. Colin Stanley Crosse, solicitor, of Messrs. Wild, Collins 
and Crosse, solicitors, of Cheapside, died on Sunday, 8th December. 
He was admitted in 1909. 
Mr. A. R. LYNEX 
Mr. Alfred Richard Lynex, solicitor, of Messrs. Bickley and 
Lynex, solicitors, of Birmingham, died on Saturday, 7th December, 
aged eighty-two. He was admitted in 1886. 
Mr. W. F. THOMAS 
Mr. Walter Frederick Thomas, retired solicitor, formerly of 
Messrs. Thomas, Mossop & Mossop, of Ottery St. Mary, Devon, 
died on Thursday, 12th December, aged seventy-five. 
Mr. E. G. WARBURTON 
Mr. Eliot George Warburton, solicitor, of Worksop, Notting 
hamshire, district coroner for sixteen years, died recently. He 
was admitted in 1888. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1946 


No. 2135. Acquisition of Land (Compensation for War Damaged 
Land) Rules (Scotland). December 12. 

No. 2129. oal Industry Nationalisation (Consumers’ Councils) 
Regulations. December 13. 

No. 2085. Foreign Jurisdiction. Gambia Protectorate, Order 
in Council. November 29, 

No. 2117. Juvenile Courts (Metropolitan Police Court Area) 
(No. 2) Order. December 12. 

No. 2112. Matrimonial Causes (Special Commission) (No. 2) 
Order. December 11. 

No. 2108. National Insurance (Approved Societies’ Invest- 


December 12, 


ments) Regulations, 
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Probation of Offenders (Scotland) (No. 2) Rules. 
November 28. 
Supreme Court. Civil Business (Derby and Notting- 
ham) Order. December 9. 

Trading with the Enemy (Custodian) (No. 2) Order. 

December 14. 
[Any of the above may be obtained from the Publishing Department, 

S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


NOTES AND NEWS 


Honours and Appointments 
The King has approved of the rank and dignity of King’s 
Counsel to His Majesty in Scotland being conferred on Mr. THOMAS 
JamEs DouLt CONNOLLY, advocate. 


To fill the office of Solicitor and Parliamentary Officer, from 
ist April, 1947, when Mr. J. R. Howarp Roserts, the present 
Solicitor and Parliamentary Officer, takes up his appointment as 
Clerk of the Council, the London County Council have appointed 
Mr. J. H. Pawtyn, at present Chief Assistant Solicitor in the 
Council’s Legal and Parliamentary Department. He was 
admitted in 1908. 

Lt.-Col. G. M. Lawron has been appointed to the Colonial 
Legal Service as a Registrar of the High Court, Northern 
Rhodesia. He was admitted in 1938. 

Professional Announcement 

Messrs. Johnson, Jecks & Colclough announce that as from 
the 1st January, 1947, they have taken into partnership Mr. 
Christopher Gordon Colclough (M.A., Cantab.), son of the senior 
partner. 


Notes 

For fifty-seven years Mr. W. E. TAYLOR has been associated 
with THE SoLicitors’ JOURNAL in various capacities. His 
retirement on 4th January, 1947, severs a link extending back 
to the last century. During the 1914-18 war, Mr. Taylor was 
largely responsible for the continued publication of the paper 
and, after his official retirement in 1941, he again gladly volun- 
teered to lend his services. Mr. Taylor takes with him the good 
wishes of all his colleagues for a long and well-earned rest. 

The Oxford Circuit Bar Mess gave a dinner on 20th December, 
1946, at Simpson’s-in-the-Strand in honour of Lord Justice 
Lawrence, as a tribute to his conduct of the Nuremberg trial. 
Among others present were : Lord Porter, Mr. Justice Wrottesley, 
Mr. Justice Hodson, Mr. Cartwright Sharp, K.C., His Honour 
Hugh Sturges, K.C., Judge Earengey, K.C., Judge Clements, 
Judge Tucker, Judge David Davies, Judge Donald Hurst, 
Judge Engelbach, Mr. St. John Micklethwait, K.C., Sir Ronald 
Bosanquet, K.C., Mr. A. W. Cockburn, K.C., Mr. A. C. Longland, 
K.C., Mr. Erskine Simes, K.C., Mr. Eric Sachs, K.C., and 
Mr. Eric Guest. 

At a meeting of the Law Students’ Debating Society, held 
at The Law Society’s Court Room, on Tuesday, 17th December, 
1946 (Chairman, Mr. F. D. Kennedy), the subject for debate 
was “‘ That the case of Cowen v. Cowen [1946| P. 36 was wrongly 
decided.”” Mr. P. H. North Lewis opened in the affirmative ; 
Mr. R. E. Selby opened in the negative. Mr. I. S. Wickenden 
seconded in the affirmative ; Mr. J. M. Melville seconded in the 
negative. The following members also spoke : Messrs. H. S. Law, 
W. D. S. Chesters, J. M. Shaw and B. Greenby, Miss N. M. Jeans, 
and Mr. P. D. Warren. The opener having replied, the motion 
was carried by six votes. There were twenty-one members and 
four visitors present. 

A rent tribunal has been set up to cover the following areas : 

Lincoln.—Boston, Grantham, Newark, Market Rasen, Sleaford, 
Skegness, and the rural district of Ketton. Chairman, Mr. W. T 
Phipps ; Member and Reserve Chairman, Mr. R. W. Holdsworth ; 
Member, Mr. F. H. Truswell ; Reserve Members, Mrs. S. A. Otter 
and Mr. A. E. Knowles; Clerk, Mr. FE. J. Windows; Office, 
20, St. Mary’s Street, Lincoln. 

Additions have been made as follows to areas of tribunals 
already set up :— 

Gateshead.— Brandon and Byshottles and Boldon. 

Leicester.—Ashby Woulds, Market Harborough, 
district of Oakham. 

Chestey.—The rural district of Runcorn. 

St. Austell._—The rural districts of Camelford and Truro. 

Bournemouth.—The rural district of Wareham and Purbeck. 

Guildford.—_W oking. 

Bedford.—_Northampton, Hitchin, Kempston and St. Neots, 
and the rural districts of Aylesbury and Bedford. 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 


| Middle t Approxi- 
Div. Price | Flat mate Yield 

Months | Dec. 30| Interest with 

1946 | Yield redemption 


| 
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British Government Securities 
Consols 4% 1957 or after 

Consols 23% . 

War Loan 3% 1955- 59 . 

War Loan 34% 1952 or after 
Funding 4% Loan 1960-90 .. 
Funding 3% Loan 1959-69 

Funding 23% Loan 1952-57 
Funding 24% Loan 1956-61 

Victory 4% Loan Av. life 18 years .. 
Conversion 3}% Loan 1961 or after 
National Defence Loan 3% 1954-58 
National War Bonds 24% 1952-54 .. 
Savings Bonds 3% 1955-65 

Savings Bonds 3% 1960-70 
Treasury 
Guaranteed 3% 
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Stock (Irish Land 
101 
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Acts) 1939 or after 
Stock (Irish Land 


Guaranteed 23% 
Act, 1903) . 
Redemption 3% 1986-96 im 
Sudan 44% 1939-73 Av. life 16 years 
Sudan 4% 1974 Red. in part after 

1950 
Tanganyika 47, 
Lon. Elec. T.F. 
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Guaranteed 1951- 71 
Corp. 24% 1950-55 
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Colonial Securities 

* Australia (Commonw’h) 4% 1955-70 
Australia (Commonw’h) 3}% 1964-74 
* Australia (Commonw’h) 3% 1955-58 
tNigeria 4% 1963 
*Queensland 34% 
Southern Rhodesia 3$%% 
Trinidad 3% 1965-70 


1950-70 .. 
1961-66 
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Corporation Stocks 
*Birmingham 3%, 1947 or after J 
*Leeds 3}°% , 1958- 62 = J 
*Liverpool 3% 1954-64 5% wis MN 
Liverpool 34% Red’mable by agree- 

ment with holders or by purchase JAJO 
London County 3% Con. Stock after 

1920 at option of Corporation . MSJD 
*London County 34% 1954-59... FA 
*Manchester 3% 1941 or after oe FA 
*Manchester 3% 1958 63 AO; 
Met. Water Board ‘‘ A ”’ 1963- 2003 AO) 
* Do. do. 3% ‘*B” 1934-2003 MS 
* Do. do. 3% “E ” 1953-73.. JJ 
Middlesex C.C 6 1961-66 MS 
*Newcastle 3%, pf chen ethoadl 1957. MS 
Nottingham 3% Irredeemable . MN 
Sheffield C orporation 34% 1968... JJ 
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Railway Debenture and 
Preference Stocks 

xt. Western Rly. 4% Debenture 

xt. Western Rly. 44% Debenture .. 
it. Western Rly. 5% Debenture 

xt. Western Rly. 5% Rent Charge. . 
xt. Western Rly. 5% Cons. G’rteed. 
it. Western Rly. 5°, Preference 








* Not available to Trustees over par. 
+ Not available to Trustees over 115. 


t In the case of Stocks at a premium, the yield with redemption has been calculated at 
the earliest date ; in the case of other Stocks, as at the latest date. 
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